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Court of Appeals of the District of Columbia 

i 


No. 5790. 

i 

The Liberty Mutual Insurance Company, a Corporation, 

Appellant, 

i 

vs. 

Robert J. Hoage, Deputy Commissioner, United States 
Employees ’ Compensation Commission, District of 
Columbia Compensation District, and Mattie Smith. 


a Supreme Court of the District of Columbia. 

I 

Equity. No. 54236. 

i 

The Liberty Mutual Insurance Company, a Corporation, 

Plaintiff, i 


vs. j 

Robert J. Hoage, Deputy Commissioner, Cnited States 
Employees’ Compensation Commission, District of 
Columbia Compensation District, and Mattie Smith, De¬ 
fendants. j 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: 
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1 Bill. 

Filed April 16, 1932. 

In the Supreme Court of the District of Columbia Holding 

an Equity Court. 

Equity. No. 54236. 

The Liberty Mutual Insurance Company, a Corporation, 

Plaintiff, 


vs. 

Robert J. Hoage, Deputy Commissioner, United States 
Employees’ Compensation Commission, District of 
Columbia Compensation District, and Mattie Smith, De¬ 
fendants. 

To the Honorable Justice of the Supreme Court of the 
District of Columbia, holding an Equity Court: 

The plaintiff, The Liberty Mutual Insurance Company, 
a corporation, respectfully represents to the court as 
follows: 

1. The said The Liberty Mutual Insurance Company, is 
a corporation duly organized and existing under the laws 
of the State of Massachusetts, and doing business in the 
District of Columbia and elsewhere; that said plaintiff 
brings this suit in its own right as hereinafter set forth. 

2. The defendant, Robert J. Hoage, is a citizen of the 
United States and a resident of the District of Columbia, 
and is sued in his official capacity as Deputy Commissioner, 
United States Employees’ Compensation Commission, Dis¬ 
trict of Columbia Compensation District. 

3. The defendant, Mattie Smith, is a citizen of the United 
States and a resident of the District of Columbia, and is 
sued in her own right as hereinafter set forth, and also as 
the mother and natural guardian of Albert Smith, sur¬ 
viving minor child of Richard Smith, deceased. 

4. That heretofore, to wit, on September 22, 1931, 
2 and/or sometime prior thereto, the said Richard 
Smith, deceased, was and had been employed in said 
District of Columbia by David C. Butcher, as a laborer. 
Said David C. Butcher was a brick-laying contractor. 
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5. Pursuant to the provisions of the Act |of Congress, 
approved May 17, 1928, entitled “An Act to Provide Com¬ 
pensation for Disability or Death, Resulting from Injuries 
to Employees in Certain Employment in the District of 
Columbia, and For Other Purposes”, and of the Act of 
Congress, approved March 4, 1927, entitled,: “An Act to 
Provide Compensation for Disability or Death, Resulting 
from Injuries to Employees in Certain Maritime Employ¬ 
ment, and For Other Purposes”, said David C. Butcher 
was insured by a policy of insurance issued by said plain¬ 
tiff, The Liberty Mutual Insurance Company, whereby said 
insurance company undertook and agreed to pay such com¬ 
pensation to the employees of said David C. Butcher, and 
their dependents, as might be lawfully awarded under the 
said Act of Congress for “such occupational disease or 
infection as arises naturally out of such employment”, and 
said policy of insurance was in full force and effect on the 
aforesaid 22nd day of September, 1931. 

6. That on, to wit, September 22, 1931, said Richard 
Smith died in the said District of Columbia. |That he died 
at Freedmens Hospital in said City of Washington; that 
he died under such circumstances that it was necessary for 
the coroner of the District of Columbia to give the cause 
of death after due examination had been made by the said 
coroner. That the said coroner of the District of Colum¬ 
bia made an examination, as he was required’to do by law, 
and as a result of said examination determined and cer¬ 
tified that the said Richard Smith died of acute cardiac 
dilatation and that the contributory or secondary cause of 

death was cardio renal hepatic disease. 

3 7. That on, to wit, November 9, 1931, a claim for 

compensation under the aforesaid Act of Congress 
was filed in the office of said Deputy Commissioner Hoage by 
the said Mattie Smith, on her own behalf and on behalf of 
the said Albert Smith, surviving minor child of the said 
Richard Smith, deceased. In said claim for compensation 
it was alleged that the said Richard Smith, deceased, had 
sustained an injury by being overheated in the employ of 
the said David C. Butcher and that he died as a result 
thereof. Thereafter, in accordance with the rules of the 
Compensation Commission, the plaintiff gave notice to said 
Deputy Commissioner Hoage that liability of the plaintiff 
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under said Act of Congress was denied and requested a 
hearing, as in said Act provided, which hearing was there¬ 
after granted and had before said Deputy Commissioner 
on to wit January 4, 1932, and because for certain reasons 
shown the Commissioner at said hearing it was continued 
to Januarv 21, 1932. That the testimony adduced at the 
aforesaid hearing was stenographically reported by the 
official reporter for the United States Employees’ Compen¬ 
sation Commission. That a transcript of said testimony 
at said hearing is attached hereto and prayed to be made, 
taken and read as a part hereof. 

8. At the aforesaid hearing it was agreed between the 
said Deputy Commissioner, the attorneys for the respective 
parties thereto, that the only question before the Commis¬ 
sion was “whether or not the employee sustained an injury 
arising out of and in the course of his employment resulting 
in his death”. The facts which were disclosed bv the testi- 
mony at the hearing aforesaid bearing upon the issues 
raised were as follows: 

On, to wit, September 22, 1931, said Richard Smith, de¬ 
ceased, was in the employ of David C. Butcher as a laborer 
and was working at the Roosevelt High School job 
4 at 13th and Upshur Street, N. W., in this city. On 
that date there were two buildings there connected 
by “a bunch of arches”. The buildings were up about two 
stories and the space between the two buildings was about 
fortv feet. The duties of the said Richard Smith on that dav 

* V 

consisted of loading bricks on a wheelbarrow from large 
piles of bricks and wheeling them to a hoist or cage which 
would life them to the top of the building. 

Smith would then wait for a period of five or six minutes 
for his empty wheelbarrow to be run down or sent down the 
hoist and he would then go and refill it with brick and 
return it'to the hoist. One pile of brick was about 100 feet 
from the hoist and outside of the court between the two 
buildings. The other pile of bricks from which Smith was 
loading his wheelbarrow was located inside the said court, 
in the shade. 

The temperature that day at eight o’clock was seventy- 
eight degrees Fahrenheit; at nine o’clock eighty-two de¬ 
grees ; at ten o ’clock eighty-seven degrees; at eleven o ’clock 
ninety-one degrees; at twelve o’clock ninety-one degrees; 
at one o’clock ninety-four degrees; at two o’clock ninety- 
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five degrees; three o’clock ninety-seven degrees; four 
o’clock ninety-six degrees and five o’clock ninety-three 
degrees. 

At about eleven-fifteen or eleven-thirty A. M. on that day 
Richard Smith “fell out” from his work. He started to 
load a wheelbarrow and he grabbed his two legs, as though 
he were in cramps. He was told to go over and sit down 
in the shade; his condition got worse and at about 

5 a quarter to twelve an ambulance was called; an 
ambulance could not be obtained but the rescue squad 

came and he was taken to Freedman’s Hospital. It was 
shady between the buildings. The shade was there at the 
time the laborers started in to work until the time Smith 
fell out around twelve o’clock. There was no stop or rest 
period provided for the laborers. The only waiting period 
was while the laborer was waiting at the cage for the empty 
wheelbarrow to come down. 

It was extremelv hot everywhere at the time. It had been 
hot off and on, one day it would let up a little and then there 
would be three or four extremely hot days. The only wit¬ 
ness who was asked about it said that there; was no more 
heat or no more suffocating heat in the court between the 
two buildings than outside. If there had been air anvwhere 
you could get it through the buildings. The buildings all 
had openings in them. 

According to the testimony of an interne at the hospital, 
who testified that he was not a registered physician in the 
District of Columbia, (all of the testimony of this witness 
was objected to by counsel for the plaintiff on the ground 
that as he was not a registered physician in the District of 
Columbia he was not qualified to treat this patient or diag¬ 
nose his condition), Smith complained of cramps in his 
arms and legs, his temperature was subnormal, forty-five 
degrees, external heat was applied and other treatments 
given and the patient’s pulse then became stronger 

6 and the patient was resting comfortably. At about 
five o’clock he died. 

This interne saw Smith several times during the few 
hours he was at the hospital and also pronounced him dead. 
The patient was semi-conscious when brought in, but never 
regained consciousness so they could take a history of the 
case from him. 
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This witness testified that he was graduated in 1931 from 
Mehary Medical School, Nashville, Tennessee. He then 
stated that in his course at said medical school he studied 
the symptoms of heat strokes as this was included in the 
course curriculum. The symptoms he found in Smith were 
more of heat cramps, a type of heat exhaustion instead of 
heat stroke. Smith’s symptoms corresponded with those 
of heat exhaustion as indicated by his studies. 

This witness did not sign the death certificate, as he 
stated that the resident physician at the hospital always 
does that. After examining the records of the case brought 
from the hospital he stated that the record did not show 
the cause of death but over objection of plaintiff’s counsel 
based on the lack of qualification of the witness as the 
doctor he said: 

“As far as I am in a position to say, the predisposing 
cause of death was the shock, etc., induced by this heat ex¬ 
haustion and heat cramps. But, what the primary cause 
of death was I would not be in a position to say without 
any autopsy finding.” 

One other medical witness was called by the claimant at 
said hearing. He testified that he was the house physician 
at Freedman’s Hospital and as such he was in charge of a 
clerk. He said he had produced certain records of the 
case under subpcena from the Deputy Commissioner. 
7 An attempt was made to offer these records in evi¬ 
dence but the Deputy Commissioner refused to admit 
them in evidence as proof of any facts, but stated that they 
might be made a part of the record for reference purposes. 

This witness had never seen Smith or had never treated 
him. The Deputy Commissioner then asked witness, over 
the objection of plaintiff’s counsel, what the records of the 
hospital showed was the history of the case. The witness 
replied that the history of the case showed that this man 
being exposed to excessive heat came in with symptoms of 
heat exhaustion and he was not in the hospital sufficiently 
long for them to do anything particularly beneficial for 
him. He died in four hours. The only thing “we have” 
is his history which is typical of death from heat exhaus¬ 
tion. 
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The Deputy Commissioner then asked him, also over ob¬ 
jection, what the records showed as to the symptoms of 
Richard Smith. The doctor replied he had the usual heat 
cramps, the usual subnormal temperature, the usual cold, 
clammy sweat, a weak and feeble pulse and semi-comatose 
condition. j 

Attorneys for defendant Mattie Smith introduced in evi- 
dence at the hearing a copy of the death certificate signed 
by Dr. Schwartz showing that the cause of death of the 
said Richard Smith was acute cardiac dilatation, and the 
contributory or secondary cause was cardio renal hepatic 
disease. 

The foregoing is a summary of the pertinent part of the 
testimony introduced on behalf of the claimant at the hear¬ 
ing below. Whereupon the claimant closed her case. 
8 The insurance company then called as a witness 

Dr. Oscar C. Hunter as an experienced and expert 
pathologist in connection with the case. Dr. Hunter testi¬ 
fied that he did not perform an autopsy on Richard Smith, 
but that Dr. MacDonald the Deputy Coroner who did per¬ 
form the autopsy sent him some tissues removed from 
Smith’s body at the post mortem and he made a patho¬ 
logical examination of them microscopically. The Deputy 
Coroner asked Dr. Hunter to report his findings to him. 
Dr. Hunter did report his findings to Dr. MacDonald and 
he subsequently reduced them to writing. A copy of his 
written report was made a part of the record and was 
treated, by agreement, as part of Dr. Hunter’s testimony. 
Said report is appended to and made a part of the tran¬ 
script of testimony at the hearing hereinbefore referred to. 

The doctor then stated his final conclusion was shown 
in said report. The first conclusion in said report means 
that Smith had chronic Bright’s disease and the second 
means that he had a disease of his liver with fatty infiltra¬ 
tion of it and the third means that he had chronic heart 
disease with congestion there and ultimately the final de¬ 
termination of terminal end was hypostatic congestion and 
edema of the lungs. By that he meant that the lungs had 
been filled up with fluid. He then stated that; Smith had a 
chronic kidney disease, a chronic liver disease, and a chronic 


i 

i 


I 
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heart disease, a complex that comes very frequently one 
with the other. Smith died with an edema of his lungs, 
resulting from congestive heart failure. 

9 The doctor when asked if a person has suffered 

from a heat stroke or has been overcome bv the heat 
and died as a result that would evidence itself in a micro¬ 
scopic examination of the tissues of that person. He re¬ 
plied that the pathological findings in heat stroke are 
largely those of congestion of what is usually known as 
the peripheral dilatation of the capillaries. He stated this 
was quite a different condition from that found in the 
examination of the tissues of Smith. He stated that his 
finding showed that the blood vessels of Smith were con¬ 
gested due to the inefficiency of the heart but the peripheral 
dilatation of the capillaries, usually found in a heat ex¬ 
haustion, were not found in the tissues of Smith. He said 
the dilatation was not characteristic in this particular case 
and he concluded from the examination that the heat stroke 
had nothing particular to do with the death of Smith. 

That the doctor testified that they frequently found in 
cases of diabetes or diabetics or nephritic cases evidence 
of symptoms similar to those which he had heard described 
in cases of diabetes or nephritis. Those symptoms were 
loss of consciousness, sweating, drop of temperature and 
the condition of shock going into a coma. These symptoms 
are also frequently found in cases of congestive heart 
failure. 

The examination of the doctor was taken up by the 
Deputy Commissioner. The doctor was asked: 

‘‘Doctor you have a picture of this acute onset taking 
place at about eleven-thirty or twelve o’clock and of the 
man dying at five o’clock in the evening, and you found 
the symptoms that you have indicated. Now, what, if any, 
effect would the extreme heat or activities he was engaged 
in, have then as a cause of this activation of that terminal 
condition?” 


10 The witness answered: 

“Well, from my study of the tissues Dr. MacDonald sent 
me, and listening to all this, the heat, of course, was a 
factor, but the heat was there present to everybody; I do 
not see that it had any direct bearing on his death.” 
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The doctor said it is of course conjecture as to whether or 
not the heat had an indirect bearing on the activation or 
exacerbation of the condition from which Smith was suffer¬ 
ing, but he did not believe there was any effect of the heat 
that precipitated or hastened Smith’s death.! He thinks 
that the death was due to an acute attack of a chronic con¬ 
dition not precipitated by the heat. 

The doctor then testified that apparently from what he 
heard at the hearing there were fifty or more others work¬ 
ing at the time, ordinarily colored people stand heat better 
than white people, and this man had a condition that had 
been going on for some time and it was just mounting up 
all the time and he was doomed for a drop at some time 
and rather suddenly. The doctor based this on his patho¬ 
logical examination of the tissues. He said not being able 
to demonstrate anything in his examination that he could 
say was possibly the result of the effect of ;the heat, ho 
came to the conclusion that the heat did not have anything 
to do with the man’s death. 

The doctor stated that he was willing to sav that Smith 
was in a serious condition on this dav when he went to 
work and he may have dropped on the street before he 
got to work. That possibly because of this condition he 
would be more susceptible to an attack because of the heat, 
he would not, however, want to say that the heat 
11 precipitated the terminal thing as it mgv have been 
his work or something else or a big meal that he 
had eaten. He mav have eaten a meal or he mav have 
worked or walked in the heat, but there is no evidence here 
that I can see that the heat was the primary factor in pre¬ 
cipitating his death. 

When asked the direct question, “Would you say that 
the heat was not the primary factor?” 

He replied, that on the basis of his examination he would 

sav it was not. 

* 

The witness stated that the pathological findings by Dr. 
MacDonald were simply elaborated on by hitn. The rea¬ 
son that the tissues had been sent to him for examination 
was because Dr. MacDonald, the Deputy Coroner, was in 
some doubt about it being a heat stroke and that he re¬ 
ferred the tissues to Dr. Hunter for confirmation. The 
doctor does a good bit of work for the Coroner of the 
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District of Columbia and when any doubtful cases come 
up they bring them to him for microscopic examination. 

9. Upon the facts set forth in the immediately preceding 
paragraph, the plaintiff disclaimed liability for compen¬ 
sation under the aforesaid Act of Congress upon the 
ground that such facts made it clear that the death of 
Richard Smith was not the result of an accidental injury 
or occupational disease as provided in Section 2, of the 
District of Columbia Workmen’s Compensation Act. 

10. Subsequent to the aforesaid hearing before said 
Deputy Commissioner Hoage, said Deputy Commissioner 

filed in writing in said compensation proceedings 
12 so-called ‘‘findings of fact”, in which he declared 

that the said Richard Smith, deceased, sustained 
personal injury which arose out of and occurred in the 
course of his employment and resulted in his death on Sep¬ 
tember 22, 1931. And also that on said date the said 
Richard Smith suffered heat exhaustion, and as a result 
thereof lie died on the same date at Freedman’s Hospital. 
On, to wit, March 18, 1932, said Deputy Commissioner 
Hoage, made an award which required the plaintiff to 
forthwith pay compensation to the defendant Mattie Smith 
in her own behalf as surviving wife of the said Richard 
Smith, and in behalf of Albert Smith, surviving minor child 
of the deceased employee, from September 23, 1931, to 
March 15, 1932, both dates inclusive, a period of twenty- 
five weeks, at the rate of Nine Dollars ($9.00) per week, 
amounting to $225.00, which amount is due and payable 
forthwith and it was further ordered that plaintiff should 
continue to pay compensation to Mrs. Mattie Smith in her 
own behalf and in behalf of Albert Smith at the rate of 
$9.00 per week, payable every two weeks, until further 
order of the Deputy Commissioner; it was further ordered 
that plaintiff should pay to Mrs. Mattie Smith as reim¬ 
bursement for money expended by her in the payment of 
funeral services rendered by Morris A. Carter, Under¬ 
taker, in behalf of the deceased employee, the sum of 
$100.00; that plaintiff should pay to Morris A. Carter, 
Undertaker, for funeral services rendered in behalf of the 
deceased employee, Richard Smith, the sum of $100.00; 
that plaintiff should pay to attorney Martin F. Bischoff 
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for legal services rendered in belialf of the claimant the 
sum of $75.00. The aforesaid findings of fact “and award” 
are in letters and figures as follows: 

! 

Findings of Fact. 

That on the twenty-second day of September, 1931, 
Richard Smith, hereinafter referred to as “employee”, 
was in the employ of the employer above-named, 

13 whose address is 85 Rust Building, Washington, 
District of Columbia; that the employer was sub¬ 
ject to the provisions of an Act of Congress approved May 
17, 1928, entitled “An Act to provide compensation for 
disability or death resulting from injury to employees in 
certain employments in the District of Columbia, and for 
other purposes”; that the liability of the employer for com¬ 
pensation under the said Act was insured by the Liberty 
Mutual Insurance Company; that on said date tlje employee 
above named, while in the employ of the employer above 
named as a laborer, “sustained personal injury which 
arose out of and occurred in the course of his employment 
and resulted in his death on the same date”; that while so 
employed and engaged in loading and pushing a wheel¬ 
barrow handling brick for the construction of ja building; 
that the maximum temperature for that day was 97 de¬ 
grees Fahrenheit, the minimum, 75 degrees Fahrenheit, 
and the mean, 85 degrees Fahrenheit, the departure from 
the normal temperature for the day being 19 degrees; that 
on the said date the employee suffered heat j exhaustion, 
and as a result thereof, he died on the same date at Freed¬ 
mans Hospital; that the employer had knowledge of the 
injury within 30 days from the date of its occurrence; that 
the average weekly wage of the claimant at the time of the 
injury was $20.00; that Mrs. Mattie Smith, who was born 
June 16, 1893, is the surviving wife of the deceased em¬ 
ployee, and as such she is entitled to compensation in her 
own behalf in the amount of 35% of the average weekly 
wage, namely, $20.00, or $7.00 per week; that Albert Smith, 

who was born on December 24, 1922, is the surviv- 

14 ing minor child of the deceased employee, and as 
such he is entitled to compensation in the amount of 

10% of the average weekly wage, namely, $20:00, or $2.00 
per week, which amount is to be paid to Mrs. Mattie Smith, 
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the mother and natural guardian; that Mrs. Mattie Smith 
is entitled to compensation in her own behalf and in be¬ 
half of Albert Smith, minor child of the deceased employee, 
at the rate of $9.00 per week; that compensation is due and 
payable from September 23, 1931, to March 15, 1932, both 
dates inclusive, a period of 25 weeks, at the rate of $9.00 
per week, amounting to $225.00; that Morris A. Carter, 
Undertaker of 600 Second Street S. W., Washington, D. C., 
rendered funeral services in behalf of the deceased em¬ 
ployee, and his bill for such services is approved in the 
amount of $200.00; that Mrs. Mattie Smith, one of the 
claimants herein, has made payment of $100.00 for funeral 
services rendered bv the above-named undertaker in be- 
half of the deceased employee, and is entitled to reimburse¬ 
ment in the amount of $100.00, and that the remaining 
$100.00 on the bill rendered by the said undertaker is pay¬ 
able to the undertaker, Morris A. Carter; that Attorney 
Marvin F. Bischoff rendered legal services in behalf of 
the claimants herein, and for such services his fee is ap¬ 
proved as reasonable in the amount of $75.00. 

Upon the foregoing findings of fact, the Deputy Com¬ 
missioner makes the following 

Award. 

That the employer, David C. Butcher, and the insurance 
carrier, Liberty Mutual Insurance Company, shall pay to 
Mrs. Mattie Smith, one of the claimants herein, in her 
own behalf as surviving wife of the deceased em- 
15 ployee, and in behalf of Albert Smith, surviving 
minor child of the deceased employee, from Septem¬ 
ber 23, 1931, to March 15, 1932, both dates inclusive, a 
period’of 25 weeks, at the rate of $9.00 per week, amounting 
to $225.00, which amount is due and payable forthwith; 
shall continue to pay compensation to Mrs. Mattie Smith 
in her own behalf and in behalf of Albert Smith at the rate 
of $9.00 per week, payable every two weeks, until further 
order of the Deputy Commissioner; shall pay to Mrs. 
Mattie Smith as reimbursement for moneys expended by 
her in the payment of funeral services rendered by Morris 
A. Carter, Undertaker, in behalf of the deceased employee, 
the sum of $100.00; shall pay to Morris A. Carter, Under¬ 
taker, for funeral services rendered in behalf of the de- 
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ceased employee the sum of $100.00; shall pay to Attorney 
Martin F. Bishoff for legal services rendered in behalf of 
the claimants herein the sum of $75.00, which amount shall 
constitute a lien upon and be paid out of the unpaid in¬ 
stallments of compensation to which the claimants are 
entitled. 

Given under my hand at Washington, D. C. this eight¬ 
eenth dav of March, 1932. i 

(Sgd.) R. J. HOAGE, 

Deputy Commissioner, District 
of Columbia Compensation District. 

i 

11. Plaintiff says that said Mattie Smith is not lawfully 
entitled to the award of compensation aforesaid or to any 
award under the provisions of the Act of Congress afore¬ 
said, and that the said award is not in accordance 
16 with law; that the other payments ordered to be 
made in said award are not in accordance with law; 
that there is absolutely no proof whatsoever that the said 
Richard Smith, deceased, sustained personal injury aris¬ 
ing out of or occurring in the course of his employment; 
that there is absolutely no proof whatsoever that the said 
Richard Smith died of heat exhaustion; on the contrary 
there is positive proof that the said Richard Smith died 
from a complication of diseases and that the heat had no 
part whatsoever in his death and also there is positive 
proof that it was extremely hot everywhere on September 
22,1931, and that there was no more heat or no more suffo¬ 
cating heat in the court between the two buildings where 
said Richard Smith was working than outside; there is posi¬ 
tive proof that if there had been air anywhere that day 
it could have been obtained in the court where Richard 
Smith was working as the air could get through the build¬ 
ings, the buildings all having had openings in them. Again 
the testimony and positive proof was that it was shady be¬ 
tween the buildings and the shade was there at the time 
the laborers started in to work until the time Smith fell 
out from his work. There is no showing that the conditions 
under which Smith was working were any different from 
the conditions which prevailed everywhere in the District 
of Columbia and vicinity on that day; on the contrary from 
the testimony it would appear that Smith was working 
under more advantageous conditions than a great many 
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other workers in the District of Columbia on that day. 
Nevertheless, the plaintiff says that it will be compelled to 
pay the compensation awarded as aforesaid and to pay for 
the undertaker’s bill and attorney’s fee set forth in said 
award unless this Court shall suspend or set aside said 
award to its mandatory injunction, or otherwise, by ap¬ 
propriate decree to be entered herein. 

17 12. Inasmuch as by the order of the said Deputy 
Commissioner, a large part of the award of compen¬ 
sation is payable in one lump sum forthwith, and inasmuch 
as other large payments are compelled to be made to vari¬ 
ous persons, forthwith, and inasmuch as the plaintiff be¬ 
lieves and therefore avers that from the circumstances of 
this case it will be unable to recover back from the said 
Mattie Smith any sum paid to her pending the final deter¬ 
mination of this suit, and inasmuch as it might encounter 
difficulty in recovering back certain of the other payments 
required to be made by said award, the purpose of this 
bill will be defeated and the plaintiff irreparably damaged, 
should it be obliged to make such payments pending the 
final determination hereof. 

13. The plaintiff further says that the only remedy which 
it has in the premises is through the interposition of this 
Honorable Court as provided in the aforesaid Act of Con¬ 
gress, and plaintiff further says that it has no other ade¬ 
quate and complete remedy at law. 

Wherefore, the premises considered, the plaintiff respect¬ 
fully prays as follows: 

1. That process may issue herein directed to the afore¬ 
said defendant, Robert J. Hoage, Deputy Commissioner, 
United States Employees’ Compensation Commission, Dis¬ 
trict of Columbia Compensation District, and Mattie Smith, 
requiring them and each of them to appear herein and an¬ 
swer the exigencies of this bill, but not under oath, answer 
under oath being hereby expressly waived. 

2. That the defendants, and each of them, be temporarily 
restrained and at the hearing enjoined pendente lite from 
enforcing or attempting to enforce the aforesaid award of 
compensation. 

3. That this Honorable Court direct the said 

18 Robert J. Hoage, Deputy Commissioner, and the 
United States Employees’ Compensation Commis- 
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sion, to transmit to this Court a full and complete transcript 
of all the records, papers and orders, and testimony taken 
before the said Deputy Commissioner in this case. 

4. That upon final hearing this Honorable Court may 
wholly suspend or set aside the said award of said Deputy 
Commissioner Hoage. 

5. And for such other and further relief as the exigencies 
of the case may require and to the Court may seem just and 
proper. 

THE LIBERTY MUTUAL INSURANCE 
COMPANY, 

By L. M. CURTTS. 

HOGAN, DONOVAN, JONES, HARTSON & 
GUIDER, 

Bv ARTHUR J. PHELAN, 

Attorneys’for Plaintiff. ; 

District of Columbia, ss : 

T, L. M. Curtis, being first duly sworn on path, depose 
and say that I am the agent of the Liberty Mutual Insur¬ 
ance Company, a corporation, the plaintiff herein, and am 
duly authorized to make this affidavit for and in its behalf; 
that I have read, and am personally acquainted with the 
facts stated in the foregoing and annexed bill of complaint 
subscribed by me on behalf of said company, ahd know the 
contents thereof; that the facts stated therein, upon my 
personal knowledge are true, and those stated upon infor¬ 
mation and belief I believe to be true. 

L. M. | CURTIS. 

to before me this 16th day of 

marie McDonald, 

Notary PiOblic , D. C. 


Subscribed and sworn 
April, 1932, A. D. 

[seal.] 
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19 United States Employees ’ Compensation Commis¬ 

sion for the District of Columbia. 

Before Hon. R. J. Hoage, Deputy Commissioner for the 

District of Columbia. 

No. 588-71. 

Mrs. Mattie Smith (Widow of Richard Smith), Claimant, 

vs. 

David C. Butcher, Employer; Liberty Mutual Insurance 

Co., Insurance Carrier. 

Transcript of Testimony at Hearing. 

Filed Jul. 1,1932. 

Pursuant to notice, this matter was heard before Honor¬ 
able R. J. Hoage, Deputy Commissioner, United States 
Employees’ Compensation Commission, at Washington, 
D. C., on the 4th day of January, 1932, at 10 o’clock a. m. 

Appearances: 

Marvin F. Bischoff, Esquire, on behalf of the Claimant. 
Arthur J. Phelan, Esquire, on behalf of the Respondent. 

20 The Deputy Commissioner: This is the case of 
Mrs. Mattie Smith, Widow of Richard Smith, Claim¬ 
ant, against David C. Butcher, the Employer, and the 
Liberty Mutual Insurance Company, the Insurance Carrier. 

Having been formally set for hearing, the case is pre¬ 
sented for consideration at this time. 

The parties present are: 

Mrs. Mattie Smith, the Claimant in person. 

You are Mrs. Smith? 

The Claimant: Yes. 

The Deputy Commissioner: Representing the Claimant 
is her attorney, Marvin F. Bischoff, Esquire. 

What witnesses in behalf of the Claimant have you here, 
Mr. Bischoff? 

Mr. Bischoff: I have not anyone. 

The Deputy Commissioner: Who are the witnesses for 
the Claimant? Who is this gentleman? 
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Mr. Carter: I am the undertaker, Morris A. Carter. 
The Deputy Commissioner: All right. Representing the 
Respondent is Mr. Arthur Phelan. 

Have you any witnesses, Mr. Phelan? 

Mr. Phelan: We have Doctor Hunter. 

The Deputy Commissioner: And Doctor H. A. Wood? I 
see he is here. 

Mr. Phelan: Doctor Wood is not goipg to testify. 

21 The Deputy Commissioner: What other witnesses 

have you ? j 

Mr. Phelan: Mr. J. D. Klohr. j 

The Deputy Commissioner: Claim was filed in the office 
of the Deputy Commissioner on the 5th day of November, 
1931, bv one Airs. Mattie Smith. Is that correct? 

The Claimant : Yes. 

The Deputy Commissioner: Alleging to be the surviving 
wife of the deceased employee, Richard Smith, in which the 
Claimant makes claim for a minor child named Albert 
Smith alleged to have been born on December 24, 1922, and 
in which claim the Claimant further alleges that the funeral 
expenses in this case were $300,00 and that she has paid 
the sum of $100,00 to Morris A. Carter, the undertaker, of 
600 Second Street, Southwest, Washington, D. C. 

Mr. Phelan, I will introduce as part of the record the 
undertaker’s bill certified in the amount of $200.00. 

Mr. Phelan: I have no objection to that. 

(The document in question was thereupon marked by the 
Reporter 44 Claimant’s Exhibit No. 1” and, as!such, is filed 
in the office of the Deputy Commissioner with the original 
papers in this case.) 

The Deputy Commissioner: Mr. Phelan, you represent 
the Respondent in this case, do you not? 

Mr. Phelan: Yes. 

The Deputy Commissioner: And do you admit, 

22 Mr. Phelan, that David C. Butcher was the Employer 
in this case and was subject to the provisions of the 

District of Columbia Workmen’s Compensation Act on 
September 22, 1931? 

Mr. Phelan: We do. 


i 
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The Deputy Commissioner: Do you admit that on the 
22nd day of September, 1931, that Richard Smith was in 
the employ of the Employer, David C. Butcher? 

Mr. Phelan: We do. 

The Deputy Commissioner: Will you admit that the 
wages of the Claimant was $20.00 a week or $4.00 a day, 
working five days per week ? 

Mr. Phelan: We admit that. 

The Deputy Commissioner: Will you admit that the Em¬ 
ployer had knowledge of the alleged injury and death 
within thirty days of its alleged occurrence? 

Mr. Phelan: We admit that. 

The Deputy Commissioner: Just what are your denials 
in the case, Mr. Phelan ? 

Mr. Phelan: We deny that the relationship of Employer 
and employee existed at the time of the alleged injury and 
that whatever injury was received did not arise out of and 
in the course of his employment. 

The Deputy Commissioner: Will you admit that Mattie 
Smith is the surviving wife of the deceased employee? 

Mr. Phelan: We will admit that. 

23 The Deputy Commissioner: I will introduce as 
part of the record an affidavit of E. S. Coghill, Clerk 
of the Circuit Court for the County of Caroline, State of 
Virginia, as to the marriage of Richard Smith to Mattie 
Brown. 

Mr. Phelan: I have no objection to that. 

(The document in question was thereupon marked by the 
Reporter “Claimant’s Exhibit No. 2” and, as such, is filed 
in the office of the Deputy Commissioner with the original 
papers in this case and, for purposes of convenience, is 
herein set forth as follows:) 

State of Virginia, 

County of Caroline, To wit: 

I, E. S. Coghill, Clerk of the Circuit Court for the County 
aforesaid, in the State of Virginia, do certify that it ap¬ 
pears from the records in my office that Richard Smith and 
Mattie Brown were married in this County on the 30th day 
of December, 1914. 

Witness my hand and seal of said court on the 30th day 
of October, 1931. 

(Signed) E. S. COGHILL, 

Clerk. 
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The Deputy Commissioner: Have you the birth certifi¬ 
cate of the child or are you denying that the child named 
was the surviving child of the deceased employee ? 

Mr. Phelan: We admit that. 

The Deputy Commissioner: You will admit that 
24 Albert Smith who was born on December 24, 1922, 
is the surviving child of the deceased employee? 

Air. Phelan: Yes. 


The Deputy Commissioner: Then, the question to be 
proven at this time is whether or not the death of the 
Claimant or that from which he died—you admit that he 
died on September 22nd, 1931? 

Air. Phelan: Yes. 

The Deputy Commissioner: Was the result of an acci¬ 


dental injury or occupational disease as provided in Sec¬ 
tion 2 of the District of Columbia Workmen’s;Compensa¬ 


tion Act? 


Air. Phelan: Yes, that is it. 

The Deputy Commissioner: You will confine your ex¬ 
animation to that question solely. 

I will swear the witnesses. Mrs. Smith, Doctor Wood, 
Doctor Hunter and Air. Klohr will please stand and be 


sworn. 

Mr. Phelan: Doctor Wood is not going to testify. 

The Deputy Commissioner: Is Doctor Schwartzmann 
going to testify? 

Air. Phelan: No. 

The Deputy Commissioner: Then those others whom I 
have named will please stand and be sworn. 


(Thereupon the Claimant, Airs. Alattie Smith, and Doc¬ 
tor Oscar B. Hunter and J. D. Klohr, were duly sworn by 
the Deputy Commissioner.) 

i 

25 The Deputy Commissioner: You may proceed to 
set up your case by your witnesses, Air. Bischoff. 
Air. Bischoff: I will ask Airs. Smith to take the stand. 
However, she does not know anything about it. ; 

The Deputy Commissioner: She may as well be sworn 
and take the stand and tell what she does know.: 


Thereupon Mrs. Mattie Smith, the Claimant herein, was 
called as a witness for and in her own behalf, and, having 
been previously duly sworn by the Deputy Commissioner, 
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as is above indicated, assumed the witness stand and, upon 
examination, testified as follows: 

Examination in chief. 

By the Deputy Commissioner: 

Q. You are Mrs. Mattie Smith, the Claimant in this case? 
A. Yes, sir. 

Mr. Bischoff: As I say, Mrs. Smith does not know any¬ 
thing about it. 

The Deputy Commissioner: Is it a medical question 
only? Is there anything to prove by her? 

Mr. Bischoff: Only by hearsay. 

The Deputy Commissioner: Who was the attending phy¬ 
sician in this case? 

Mr. Phelan: There was no attending physician. 

The Deputy Commissioner: Who was- 

26 Mr. Bischoff (interposing): He was taken to the 
hospital direct, as I understand it. 

Bv Mr. Bischoff: 

Q. Is that right? A. Yes, he was taken to the hospital 
immediately. 

Q. What hospital? A. Freedman’s Hospital. 

Q. Freedman’s Hospital? A. Yes. 

Q. You do not know what Doctor attended him then? 
A. No, I do not know because I was sick. 

The Deputy Commissioner: This record that I have (in¬ 
dicating a paper in the Deputy Commissioner’s file) may 
be exactly what you want, Mr. Bischoff. 

This is a copy of the record from the Freedman’s Hos¬ 
pital furnished to this office (handing the paper in question 
to Mr. Bischoff). 

It may give you the information you want. 

Mr. Bischoff: There are numerous witnesses and people 
who worked with this man who will be eligible to testify 
as to how they were handled on the job which would prob¬ 
ably lead up to the fact that by such handling he was over¬ 
come bv heat. 

The Deputy Commissioner: I can have the heat record 
brought in if that will help any. 




R. J. HOAGE, DEPUTY COMMR., ETC., ET AjL. 


21 


Is there any objection to admitting that as a copy 

27 of the record (referring to the document heretofore 
described) ? I mean merely as the medical record. 

Mr. Phelan (after examining the document): Yes, I ob¬ 
ject to that. I do not think that is proper. That sets out 
the cause of death. 

The Deputy Commissioner: Does this show who the 
physician was who made the examination? 

Mr. Bischotf: Yes, Doctor Schwartz. 

Mr. Phelan: That is a copy of the death certificate. I 
have the original of the death certificate here (producing a 
document). 

The Deputy Commissioner: Who is that made out by, 
Mr. Phelan ? ! 

Mr. Phelan: This is signed by Mr. Schwartz; the Health 
Officer of the District of Columbia. 

The Deputy Commissioner: Then, you have the original 
copy? 

Mr. Phelan: Yes. 

Mr. Bischotf: It is very evident that there is no hospital 
record here. Either one, the original or the copy of the 
death certificate will be admissible, as far as I am con¬ 
cerned. 

Mr. Phelan: Then, we can use the copy. 

The Deputy Commissioner: That will be introduced as 
the testimony of E. J. Schwartz, the attending physician. 

Mr. Phelan: No. Mr. Schwartz or Doctor Schwartz 
was the Assistant Health Officer, not the attending phy¬ 
sician. I 

28 The Deputy Commissioner: Who made the exami¬ 
nation ? 


no hospital 
copy of the 


Mr. Bischotf: I imagine some Doctor at Freedman’s Hos¬ 
pital did. | 

Mr. Phelan: This document that you are referring to, Mr. 
Commissioner, is the death certificate issued in the Dis¬ 
trict Building. j 

Mr. Bischotf: It has nothing to do with treatment. 

The Deputy Commissioner: What is your desire in this 
case, Mr. Bischotf? I do not know of any reason why we 
should ask the Respondent to put on rebuttal testimony 
when no testimony has been thus far put in by the Claimant. 

Mr. Bischotf: I would like an opportunity tp bring Doc¬ 
tor in and the witnesses in who worked with the man at the 
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time and, also, an opportunity to introduce the heat records 
of that particular time and, also, to show how this man and 
these other men were handled on this job by the foreman; 
I can show that by the other men who were working with 
him. 

t 

The Deputy Commissioner: Then you have no witnesses 
this morning to establish those facts? 

Mr. Bischoff: None whatever. As I explained to your 
Honor over the telephone it slipped up on me. I thought 
it would come up some time in the middle of the month. 
I did not know it was set for this morning. 

The Deputy Commissioner: When were you called in on 
the case, Mr. Bischoff? 

29 Mr. Bischoff: On the 29th of December. 

The Deputy Commissioner: I will give you the 
privilege of bringing in evidence to make a prima facie case 
but, in view of the objection raised by the Respondent, it 
will be necessary to bring evidence to show that the man 
sustained an injury that arose out of his occupation. 

I do not know that there is any need for putting in the 
rebuttal until such time as that. 

Mr. Phelan: Well, we will suspend any rebuttal until we 
hear what the Claimant has to say. 

The Deputy Commissioner: I will notify both parties of 
interest when the time comes for the continued hearing. 

(Thereupon the instant hearing was concluded.) 

I hereby certify that the foregoing is a complete and ac¬ 
curate transcript of my shorthand report of the testimony 
and statements, etc., presented at the described hearing. 

H. S. MIDDLEMISS, 

Official Reporter , 
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30 United States Employees’ Compensation Commis¬ 

sion for the District of Columbia.: 

Before Hon. R. J. Hoage, Deputy Commissioner for the 

District of Columbia. 

No. 588-71. j 

Mrs. Mattie Smith, Widow of Richard Smith, Deceased, 

Claimant, 

vs. 

i 

i 

David C. Butcher, Employer; Liberty Mutual Insurance 

Company, Insurance Carrier. 

Transcript of Testimony at Hearing. 

j 

Filed Jan. 21, 1932. 

Pursuant to notice, this matter was heard before Honor¬ 
able R. J. Hoage, Deputy Commissioner, United States 
Employees’ Compensation Commission, at Washington, 
D. C., on the 21st day of January, 1932, at 10 o’clock a. m. 

Appearances: 

Marvin F. Bischoff, Esquire, on behalf of the Claimant. 
Arthur J. Phelan, Esquire, on behalf of the| Respondent. 

31 The Deputy Commissioner: This is a continued 
hearing in the case of Mrs. Mattie Smith, Widow of 

Richard Smith, deceased, Claimant, against David C. 
Butcher, the Employer, and the Liberty Mutual Insurance 
Company, the Insurance Carrier. 

The case having originally come up for hearing on the 
4th day of January, 1932, and a continuance thereof being 
necessary due to the inability of counsel for the Claimant 
to properly proceed at that time with the heating, the case 
is presented for further consideration at this time. 

Is Mrs. Smith here? 

Mr. Bischoff: Yes. 

The Deputy Commissioner: And she is also represented 
by her attorney Marvin F. Bischoff. 

Mr. Bischoff: Yes, sir. I 



24 


THE LIBERTY MUTUAL INSURANCE CO. VS. 


The Deputy Commissioner: The witnesses on behalf of 
the Claimant are: 

Walter Kromer. 

Is he here? 

Mr. Bischoff: Yes. 

The Deputy Commissioner: Don McClellan. 

Mr. McClellan: Yes. 

The Deputy Commissioner: Edgar Klohr. 

Mr. Klohr: Yes. 

The Deputy Commissioner: Doctor Mickey. He is out 
of the city, I understand. 

32 Doctor White we can call on the telephone when 
we are ready for him. 

Doctor Rector? 

Doctor Rector: I am here. 

The Deputy Commissioner: Lieutenant Kefauver. 

Mr. Bischoff: He is here. 

The Deputy Commissioner: S. B. Perry. Is Mr. Perry 
here? 

Mr. Perry: Yes. 

The Deputy Commissioner: Are there any other witnesses 
for the Claimant? 

Mr. Bischoff: That is all, I think. 

The Deputy Commissioner: Representing the Respondent 
is Mr. Arthur J. Phelan. 

The witnesses on behalf of the Respondent are Doctor 
Oscar B. Hunter. 

Doctor Hunter will be here in a moment or two I under¬ 
stand. 

Mr. Klohr is also summoned as a witness for the Respond¬ 
ent. 

Mr. Phelan: Yes. 

i 

The Deputy Commissioner: What other witnesses are 
there? 

Mr. Phelan: That is all. 

The Deputy Commissioner: All right. Will the witnesses 
present stand and be sworn? 

(Thereupon the Claimant, Mrs. Mattie Smith, and the 
witnesses present, as above indicated, were duly sworn by 
the Deputy Commissioner.) 

33 The Deputy Commissioner: Is this the undertaker 
(indicating a gentleman who had not been sworn) ? 

Mr. Bischoff: Yes. 
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The Deputy Commissioner: His bill was admitted at the 
last hearing! 

Mr. Bischoff: I think so. 

The Deputy Commissioner: Is there any question that 
you think you will want to ask him ? 

Mr. Bischoff: I do not think so. He may be sworn, though. 

The Deputy Commissioner: If he is not going to testify 
there is no need of swearing him, I think. 

Now, gentlemen, do you want the witnesses excluded? 

Mr. Phelan: I think we had better follow the usual rule, 
ves. i 

w 

The Deputy Commissioner: What witnesses do you want 
to have remain? 

Mr. Phelan: I think Mr. Klohr, representing the Com¬ 
pany. j 

The Deputy Commissioner: Mr. Klohr, as a representa¬ 
tive of the employer, may remain. i 

And the Doctors, do you think the Doctors may remain? 

Mr. Phelan: That is all right. 

The Deputy Commissioner: All witnesses excepting the 
Claimant and Mr. Klohr and the Doctor with the Hospital 
records will please step out in the hall. 

You are cautioned that you are under 
34 do not discuss this case among yourselves or with 
anyone else. I 

(The witnesses indicated thereupon retired from the hear¬ 
ing room to await the call of the Deputy Commissioner.) 


oath; please 


The Deputy Commissioner: Now, as I understand it, the 
question involved in this case is whether the employee was 
an employee under the meaning of the District of Columbia 
Workmen’s Compensation Act and whether the relation¬ 
ship of employee and employer existed at the time of the 
alleged injury. 

Mr. Phelan: No; we admit that. 

The question is whether the deceased died by reason of 
an accident or injury. 

The Deputy Commissioner: Now, in the original hear¬ 
ing you said: “We deny that the relationship of employer 
and employee existed at the time of the alleged injury and 
that whatever injury was received did not .arise out of 
and in the course of his employment. ’ 9 

You are now admitting it? 
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Mr. Phelan: I think in the former hearing I had in mind 
that the cause of death was the injury complained of here. 

I do not know what the custom is- 

The Deputy Commissioner (interposing): You are ad¬ 
mitting that on the date of the alleged injury the employee 
was in the employ of the employer ? 

. Mr. Phelan: Yes. 

Mr. Bischoff: That disposes of some of my wit¬ 
nesses. 

35 The Deputy Commissioner: What witnesses? 

Mr. Bischoff: Mr. Klohr—that is all right, though; 

I want to ask him another question anyway. 

The Deputy Commissioner: I think the question of wages 
was admitted. 

Mr. Phelan: Yes. 

The Deputy Commissioner: And the only question now 
is whether the employee sustained an injury arising out of 
and in the course of his employment resulting in his death. 

Mr. Bischoff: And one other thing about the question of 
relationship of the widow. 

The Deputy Commissioner: That is admitted. There is 
one child? 

Mr. Bischoff: Yes. 

The Deputy Commissioner: And it was admitted by the 
Respondent that it is a surviving child of the deceased 
employee ? 

Mr. Bischoff: That is all right then. 

The Deputy Commissioner: You may, by your witnesses, 
on the stand, proceed to set up the case. 

I see Doctor Rector is here and probably he would like 
to get away as soon as possible. 

Mr. Bischoff: Yes. 

Thereupon Dr. John K. Rector was called as a witness 
for and on behalf of the Claimant, and having been 

36 previously duly sworn by the Deputy Commissioner, 
as is above indicated, assumed the witness stand and, 

upon examination, testified as follows: 

Direct examination. 

By Mr. Bischoff: 

Q. Doctor Rector, you appear here in response to a sub¬ 
poena? A. Yes, sir. 
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Q. Did you bring with you certain records? A. I brought 
the file, the hospital records. 

Q. In the case of Richard Smith, deceased, whose widow 
is the Claimant in this case ? A. Yes. 

Q. And you have that hospital record with you? A. I 
have. 

Mr. Bischoff: I want to offer it in evidence. 

The Deputy Commissioner: Do you want to examine the 
record that is being offered as evidence? 

Mr. Phelan: Yes, please. 

(The record in question was examined by Mf. Phelan.) 

Mr. Bischoff: I understand, Mr. Commissioner, that you 
have the heat records? j 

The Deputy Commissioner: Yes, I have them. I will get 
them for you if you want them. 

Mr. Bischoff: Yes. 

37 The Deputy Commissioner: Do you want to read 
into the record the weather report as of that date? 
I can put the record in or I can read the information and 
return the record to the file. ; 

Mr. Bischoff: Yes. ! 

The Deputy Commissioner: This was the 22nd of Sep¬ 
tember? 

Mr. Bischoff: Yes; 1931. j 

The Deputy Commissioner: May I read it from the 
record? 

Mr. Bischoff: Ve-y well. i 

The Deputy Commissioner: Mr. Phelan, have you any 
objection to my reading the weather report in the record? 

Mr. Phelan: No, indeed. 

The Deputy Commissioner: This is the weather report 
of September 22nd, 1931; the report of temperature as given 
by the Weather Bureau at Washington, D. C., shows on the 
22nd day of September a temperature beginning at eight 
o’clock—is that early enough? 

Mr. Bischoff: Yes. 

The Deputy Commissioner: The temperature, beginning 
at eight o’clock reads as follows, in degrees Fahrenheit: 

Eight o’clock, 78 degrees; nine o’clock, 82 degrees; ten 
o’clock, 87 degrees; eleven o’clock, ninety-one degrees; 
twelve o’clock 91 degrees; one o’clock, 94 degrees; two 
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o’clock 95 degrees; three o’clock 97 degrees; four o’clock 96 
degrees, and five o ’clock 93 degrees. 

38 Do you want to check that? Mr. Phelan, do you 
want to see it? 

Mr. Phelan: No; that is all right. You get one degree 
higher in the afternoon than I do. I agree with you up to 
three o ’clock. 

The Deputy Commissioner: What record have you? 

Mr. Phelan: Mine is different- 

The Deputy Commissioner (interposing): This is the offi¬ 
cial publication of the Weather Bureau. Where does yours 
come from? 

Mr. Phelan: I don’t know. 

The Deputy Commissioner: This is published by the 
Weather Bureau and is an official record. 

Mr. Phelan: We can put it in that way. It does not make 
much difference. 

The Deputy Commissioner: All right. 

Mr. Phelan: I object to the introduction of the hospital 
records as such. I think the Doctor may testify and pos¬ 
sibly refresh his recollection from the records, but I do not 
think the records themselves should be admitted in evidence 
as proof of any fact. 

The Deputy Commissioner: No. Are the Doctors who 
made the records coming? 

Mr. Phelan: I think so. Doctor White is coming. 

The Deputy Commissioner: I will overrule the objection 
and admit them as a part of the record for the pur- 

39 pose of reference, not as definite evidence, in the case; 
the records, however, will be returned to the Freed¬ 
man’s Hospital and in case they be subject to recall in the 
matter of an appeal, if one is taken, we can get them. 

All right, you may proceed. 

By Mr. Bischoff: 

Q. Doctor Hector, do you recall the 22nd of September, 
1931, when a Richard Smith was admitted to the hospital? 
A. I recall the date. 

Q. Did you make an examination of the now deceased 
Richard Smith? A. No, I did not. 

Q. Do your records, your hospital records show- 

Mr. Phelan (interposing): I object to anything that the 
hospital records show. 
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By the Deputy Commissioner: 

Q. Do you have charge of the records of the hospital? 
A. Only as house physician; they are in charge of a clerk. 
I have recourse to them. 

Q. Do you identify these as the records of the hospital? 

Mr. Phelan: My objection is that the records speak for 
themselves. I 

The Deputy Commissioner: What was your question, Mr. 
Bischoff? ' 

Mr. Bischoff: I was trying to show wliat happened 

40 to the man and what the records show the ailment 

and so forth w T as. j 

It can be read from the records. ; 

The Deputy Commissioner: It can be read from the rec¬ 
ords. The records were admitted for the purpose of refer¬ 
ence. 

Mr. Phelan: Not as reference for the Doctor who never 
saw the patient. 

The Deputy Commissioner: The question has never been 
asked him. j 

By the Deputy Commissioner: 

Q. Did you ever see the patient? A. I never saw the 
patient. 

Q. Who took the record in the case? A. Doctor White, 
and Doctor Mickey. 

Q. Did you make an examination of him at any time? 
A. No, none at all. 

Q. You do not know, then, anything about this case ex¬ 
cept what the records show? A. No. 

Mr. Bischoff: I want in this record what these records 
show he died from. 

The Deputy Commissioner: Who diagnosed the case? 
The Witness: Doctor White. 

The Deputy Commissioner: He will be here and can tes¬ 
tify. 

The Witness: The case was diagnosed by Dr. Mickey and 
Doctor White. 

41 The Deputy Commissioner: It will be in plenty 
time to ask the question when Doctor White arrives. 

Mr. Bischoff: Very well. 
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It is rather improper to ask Doctor Rector a hypothetical 
question here to show how he came by his death. That is 
the only reason. I can call him back. 

The Deputy Commissioner: What is the basis for Doctor 
Rector’s knowledge of the- 

The Witness (interposing): I was summoned here, being 
the house physician and having seen several of these cases 
to testify in view of the history of the case as to the cause 
of the man’s death. 

The Deputy Commissioner: What do the records of the 
hospital show was the history of the case? 

The Witness: The history of the case shows that this man 
being exposed to excessive heat came in with symptoms of 
heat exhaustion and he was not in the hospital sufficiently 
long for us to do anything particularly beneficial for him. 
He died in four hours. 

The only thing we have is his history which is typical of 
death from exhaustion. 

The Deputy Commissioner: What particular symptoms 
do the records indicate? 

Mr. Phelan: May I have it understood that this is all 
going in over my objection? 

41 Yo The Deputy Commissioner: Yes. 

The Witness: He had the usual heat cramp, the 
usual subnormal temperature, the usual cold, clammy sweat, 
a weak and feeble pulse and semi-comatose condition. 

By the Deputy Commissioner: 

Q. Well, are those symptoms—let me get those again. 
He had low temperature? A. Low temperature, heat 
cramps, prostration- 

Q. (Interposing.) How was the prostration manifest? 
A. Just by general weakness. 

Q. And what else? A. Cold, clammy sweat. 

Q. All right. What else? A. Semi-comatose condition; 
unable to give you very much information. 

Q. Those were the symptoms he had when he entered? 
The records show that? A. Yes. 

Q. And who were the symptoms taken by? A. The 
symptoms were taken by Doctor White, primar-ly, and by 
the nurse of the ward. 

Q. And you say you have examined other cases that have 
come in the hospital? A. Yes. 


R. J. HOAGE, DEPUTY COMMR., ETC., ET AL. 31 

Q. And are those symptoms the symptoms of simi- 
42 lar cases? A. They are. 

j 

The Deputy Commissioner: I have no other questions. 
Mr. Bischoff: I would like to ask the Doctor a question. 
The Deputy Commissioner: All right. 

i 

Bv Mr. Bischoff: ! 


Q. Doctor Rector, in your observation and experience, 
that observation and experience you have had with such 
cases, would this condition be. aggravated by a man work¬ 
ing in the heat or sun, possiblv behind a building or a place 
of that kind? 

l 

Mr. Phelan: I object to that as being an improper ques¬ 
tion. There is no evidence as to where he was working or 
what he was doing. 

The Deputy Commissioner: We are putting the witness 
on out of order for certain reasons- 

Mr. Bischoff (interposing): “If that was; the condi¬ 
tion”; that is what I asked. j 

The Deputy Commissioner: That will have to be brought 
out in the testimony. 

i 

By Mr. Bischoff: ! 

i 

Q. Would that aggravate or cause such a condition to 
arise? A. Just what was that question? I did not quite 
get it. 

Q. My question is this: From your experience and obser¬ 
vation, the experience and observation you have had in such 
cases as this, would this condition be aggravated by 
43 a man working in the heat or sun, possibly behind a 
building or a place of that kind? A. This condition 
could be brought on in any heat, regardless of ! sun. 

Q. And, in your opinion, would it be aggravated by a 
man working, would the same condition exist if he were in 

home ? A. 
health; rest 


an ordinary position on the street or in his 

Exercise always aggravates any condition of ill 

is always a panacea for disease. 

Q. Do your records show that this man had 

ease or other ailment? A. They do not. We had no oppor- 

tunitv to examine this man further. 

• ! 

Mr. Bischoff: I think you may inquire. 


a prior dis- 
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Cross-examination. 

By Mr. Phelan: 

Q. How frequently, Doctor, do you have cases in your 
hospital there of people walking down the street suffering 
from these symptoms—you frequently do, Doctor? A. I 
cannot say that, no, sir. 

Q. Everyone that comes in over there has been working, 
sometime? Is that what you mean? A. I cannot say that 
either. 

Q. Well, what is the answer to the question: You have 
had cases come in of people walking along the street, 

44 is that correct? A. I do not recall any; there may be 
some. It is possible. 

Q. You do recall other cases coming in where the men 
had been at work? A. No, I cannot recall that. I could not 
recall all cases. I do make this one statement, though; that 
a physical exertion in heat always exaggerates this condi¬ 
tion. 

Q. What condition? A. Heat exhaustion. 

Q. Heat exhaustion? You may be sitting down here- 

A. (Interposing.) Yes; and you would not suffer quite so 
much from the heat as you would if you ran up and down 
the stairs or walked around the square. 

Q. Walking around the square might bring on heat ex¬ 
haustion? A. That is physical exhaustion. 

Mr. Phelan: I think that is all. 

Redirect examination. 

By Mr. Bischoff: 

Q. Continuing that thought: A man would be more sub¬ 
ject to heat exhaustion or heat stroke if he were a laborer 
and stooping over and handling heavy articles, would he 
not? A. The harder the work the more subject he would 
probably be. 

Mr. Bischoff: I think that is all. 

45 The Deputy Commissioner: There is another por¬ 
tion of the weather report record that I think ought 

to go in, which shows that on the 22nd of September the 
maximum temperature was 97 and the minimum 73; the 
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i 

mean 85 degrees Fahrenheit; and the departure from the 
normal was 19 degrees; that the normal temperature for 
the month of September was 77.5 degrees and the maximum 
—well, I gave the amount; the mean temperature for Sep¬ 
tember was 74.1 degrees and the normal was 68.1 degrees. 

Do you want to verify the figures, Mr. Phdan? 

Mr. Phelan: No; that is all right. 

Mr. Bischoff: I think that is all, Dr. Rectori 

Examination in chief (resumed). 

By the Deputy Commissioner: 

Q. Now, with a variation from the normal temperature 
of 19 degrees, does it increase the possibility of heat stroke 
if a man’s exertion is great? A. It does; it does. 

The Deputy Commissioner: Very well. 

Can we excuse Dr. Rector? 

Mr. Phelan: As far as I am concerned we can. 

(The witness thereupon was excused and retired from 
the witness stand and left the hearing room.) 

Thereupon Walter Kromer was called as a witness for 
and on behalf of the Claimant, and having been pre- 
46 viously duly sworn by the Deputy Commissioner, as 
is above indicated, assumed the witness — and, upon 
examination, testified as follows: 

Direct examination. 

i 

By Mr. Bischoff: j 

Q. Mr. Kromer, do you recall last September when you 
were working with a man by the name of Richard Smith? 
A. Yes, sir. 

Q. On the 22nd of September? A. I don’t know what 
date it was; I cannot remember that. 

Q. Were you working with Richard Smith when there 
came a time when he passed out? A. No, sir; I was not 
even working that day. 

Q. You were not working that day at all?: A. No. 


3—5790a 
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Q. You do not recall—well, had you worked with him 
before that? A. Yes, sir; I had worked with him before 
that. 

Q. What kind of vrork did he do? A. I was mixing 
mortar; he was wheeling mortar. 

Q. This particular day, you were laid off? A. No, sir; 
I was off sick. I was home sick. 

Q. Do you recall what kind of a day it was? A. What? 

Q. Do you recall what kind of a day it was ? 

47 Mr. Phelan: I object to that. 

The Deputy Commissioner: Let him answer it. 

You are testing his memory, are you? 

Mr. Bischoff: Yes, sir. 

The Deputy Commissioner: All right. 

By Mr. Bischoff: 

Q. Do you recall what kind of a day it was? A. What 
kind of a day it was ? 

Q. Yes. A. All I can say is it was hot; that is all I can 
say. 

Q. What were you doing that day? A. What was I 
doing? 

Q. Yes. A. I was home in bed. 

Q. Do you recall what your ailment was? A. What was 
that? 

Q. Do you recall what your ailment was? 

Mr. Phelan: What has that got to do with this? He is 
impeaching his own witness. 

The Deputy Commissioner: He is trying to find out if he 
was hot and if the heat affected him. 

The Witness: I had not been for five days before he was 
there. 

The Deputy Commissioner: I understand that this man 
was working on the same job? 

48 Mr. Bischoff: Yes, sir. 

The Deputy Commissioner: Where was that job? 

Mr. Butcher: The Roosevelt High School, Thirteenth 
and Upshur Street. 

By Mr. Bischoff: 

Q. Do you recall where Smith was working with respect 
to the building? A. What? 
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Q. Do you recall where Smith was working with respect 
to the building, how the building was located, and what 
side of the building he worked on ? 

Mr. Phelan: I object, if the Commissioner please. He 
may have changed half a dozen times in five days. 

The Deputy Commissioner: Yes. 

Mr. Bischoff: I understood that this witness was there 
present the day of the accident. 

The Deputy Commissioner: Was the Employer there? 
Mr. Bischoff: Yes. j 

Mr. Butcher: Yes, sir. 

The Deputy Commissioner: You may be excused and go 
home if you want to. 

Don’t talk to anvbodv outside about this case. 

%■ 

The Witness: All right, sir. 

(The witness thereupon was excused and retired from 
the witness stand and left the hearing room.) 

i 

49 Thereupon Don McClellan was called as a witness 
for and on behalf of the Claimant, and having been 

previously duly sworn by the Deputy Commissioner, as 
is above indicated, assumed the witness stand and, upon 
examination, testified as follows: 

i 

Direct examination. 

! 

By Mr. Bischoff : 

Q. State your full name. A. Don McClellan. 

Q. What is your address? A. 909 F Street, Northwest. 
Q. Mr. McClellan, do you remember Richard Smith? A. 
Yes, sir, I remember him. 

Q. Were you working with him last September? A. 
Yes. 

Q. When he was taken sick? A. Yes, sir. 

Q. September 22nd? A. Yes, sir. 

Q. On that job? A. Yes, sir. ! 

Q. Had you worked with him from morning up to the 
time that this happened? A. Yes, sir. 

50 Q. About what time of day was it when he went 
down, or passed out? A. Well, I think it was some¬ 
where around nine-thirty or ten. 

Q. Around nine-thirty or ten ? A. Yes. 
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Q. Did lie complain any before that morning, or that 
day, about any ailment of any kind? A. No, sir, I did not 
hear him. 

Q. What was he doing that day? A. He was still wheel¬ 
ing brick. 

Q. Wheeling brick on the ground? A. Yes, sir. 

Q. And do you recall whether, what side of the building 
was this on ? A. It was on the south side, I think it was. 

Q. The south side of the building? A. Yes, sir. 

Q. Was the building quite well up, constructed, by that 
time? Was the walls quite high, do you remember? A. 
Yes, sir. 

Q. Do you remember how many stories had been walled 
up? A. No, sir, I cannot remember that definitely, how 
many stories had been walled up. 

Q. Were there as many as two or three? A. I 

51 think two or three stories. 

Q. Did you work that entire day? A. No, sir, we 
knocked off at twelve o ’clock that day. 

Q. Do you recall what kind of weather it was that day? 
A. It was hot weather. 

Q. Was it hotter than usual? A. It seemed to me to be 
hotter than usual. 

Q. Was there or was this place where Smith worked right 
alongside of the building, or in a corner, kind of, of the 
building? A. It was between two buildings. 

Q. Between two buildings? A. Yes. We were wheeling 
the stuff over to the cage, or siding between the two build¬ 
ings. 

Q. You mean the hoist or lift that took the wheelbarrows 
with the brick and mortar up to the top of the building? 
A. Yes, sir. 

Q. And where were the bricks and mortar piled with re¬ 
spect to this cage now, if you recall it ? A. The bricks were 
setting over from the building. The boys were wheeling 
from the car to the cage. 

Q. About how far would you say, one hundred feet? A. 
Something like that, I guess. 

Q. And how fast was it necessary for Smith to handle 
this brick? Did he have to keep right going all the 

52 time? A. Well, sometimes he stopped until they got 
the cage unloaded, and he would wait for the empty 

barrow to come down. 
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Q. How many minutes would that take, sometimes? A. 
About five or six minutes. 

Q. About five or six minutes, and during that time he 
would have to wait at the bottom of the cage? A. Yes. 

Q. With a loaded wheelbarrow—he would have his 
wheelbarrow loaded with brick? 

Mr. Phelan: Perhaps it would be better to have the wit¬ 
ness testify. 

The Witness: The wheelbarrow was loaded and it would 
be already up; he would be waiting for the empty barrow 
to come down. 

By Mr. Bischoff: ! 

j 

Q. How heavy is a wheelbarrow load of brick? A. I can¬ 
not tell you definitely. 

Q. Did he load the wheelbarrows himself? 1 A. Yes, sir; 
he loaded the one he was handling himself. 

Q. And his duties, then, were to load this wheelbarrow 
and wheel it to the cage and take another one off and come 
back and load that one and then wheel that one up again? 
A. Yes. 

Q. And was that work continuous from: the time he 
started in the morning until he fell out? A. Yes, 
53 sir. j 

Q. What time of day did he start in the morning? 

Mr. Butcher: At seven-thirty. 

The Witness: At seven-thirty. 

By Mr. Bischoff: 

Q. Was there any shade around there available? Was 
there any shade trees provided or arranged! for to break 
the rays of the sun? A. It was no shade where the brick 
was out there, but between the buildings it was shady. 

Q. With the shade of the buildings? A. Yes. 

Q. And did that change any during the day; as the sun 
went around was the shade there all day, all morning be¬ 
tween the buildings ? A. It was there fromj the time that 
we started until the time Smith fell down, around twelve 
o’clock. You see, the sun was direct over the building and 
it was shining down there. We knocked otf at twelve 
o ’clock and we quit at twelve o ’clock and the sun was there. 
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Q. It kept getting hotter as the time passed? A. Yes. 

Q. Did you or do you have any idea as to how many loads 
of brick an hour that Mr. Smith hauled? A. No, I could 
not tell you how many bricks an hour he hauled. 

54 Q. Was there any stop or rest period from seven- 
thirty until noon? A. Only when he was waiting on 

the cage to come down for the empties. 

Q. There was not anything like falling out and taking 
fifteen minutes to rest, anything of that kind? A. No, sir. 

Mr. Bischoff: You may inquire. 

Q. What was the first thing you noticed about Smith? 
A. The first thing I noticed about Smith he was perspiring 
very bad. 

By the Deputy Commissioner: 

Q. He was what? A. Perspiring. 

By Mr. Bischoff: 

Q. Then vrhat happened just before he finally passed 
out—what did he do? Did he fall down, or what happened? 
A. When I seen he walked off and sat down on a pile of 
lumber. 

Q. And what did he say, if anything? A. He did not say 
anything to me. 

Q. And what happened after that? A. He was taken 
with cramps, so I hear; I was continually working; I did 
not go where he was. 

55 Q. Did he say anything to you at any time during 
the morning about how he felt? A. He did not say 

how he felt, no more than it was very hot. 

Q. He did not complain to you about any ailment or 
feeling ill, or badly, up until that time? A. No, sir. 

Mr. Bischoff: All right. You may inquire. 
Cross-examination. 

By Mr. Phelan: 

Q. Did he ever complain to you about straining himself 
or about an accident of any kind? A. No, sir. 
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Q. And you say the shade was there between the two 
buildings practically all morning, or up until about noon? 
A. Yes, sir. 

Q. Now, approximately how far away from the place 
was this pile of brick that you were telling us about. Don’t 
estimate it in feet, but point out some object here in the 
room. A. About as far as from here to the front of the 
building, I guess. 

Q. As far as from here to out on the sidewalk? A. Yes. 

By the Deputy Commissioner : 

Q. You say to the sidewalk? A. Yefc. 

56 Q. You mean out where the cabs are parked? A. 

Yes, sir. 


By Mr. Phelan: 

I 

Q. You were perspiring also on that day? A. Yes, sir. 
Mr. Phelan: I think that is all. 

Redirect examination. 


By Mr. Bischoff: 


building or a 


Q. About this building, was this a large 
small building? A. It was a large building. 

Q. Do you recall which way—you say there was an area¬ 
way between the two buildings, a driveway? j A. Yes. 

Q. How wide was that ? A. It was wide. 

Q. Was it as wide as this room or twice as wide as this 
room? A. I think it was. 


The Deputy Commissioner: May I ask the employer: 
Was this a head building with a wall? 

Mr. Butcher: It was a connecting corridor in between 
two buildings. 

The Deputy Commissioner: A head house? 

57 Mr. Butcher: One on one end. 

The Deputy Commissioner: Where was the ele¬ 
vator sitting? i 

Mr. Butcher: The center of the two buildings. 

The Deputy Commissioner: Was it sitting on next to 
the head house? 
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Mr. Butcher: No, sir, down on the open end so we could 
drive in a truck. 

Mr. Phelan: There are some pictures here. 

By the Deputy Commissioner: 

Q. Where does the open end face? A. Toward the east. 

Q. Toward the east? A. Yes. 

Q. And he was on the east of the building? A. It was 
closed on the west end. 

Q. How long is that wing from the head house back 
there (indicating)? A. Between seventy-five and a hun¬ 
dred feet. 

The Deputy Commissioner: So, he was exposed on the 
corner in the east to the sun rays in the morning? 

Mr. Butcher: Yes. 

The Deputy Commissioner: That is all I want to know. 
» 

(The witness thereupon was excused and retired from 
the witness stand.) 

Mr. Bischoff: Now I will call Dr. White. Is he here? 

58 Thereupon Dr. Theodore M. White was called as 
a witness for and on behalf of the Claimant, and 
having been previously duly sworn by the Deputy Com¬ 
missioner, as is above indicated, assumed the witness stand 
and, upon examination, testified as follows: 

The Deputy Commissioner: Let me ask the Employer 
this: Is this the way the picture was at the time of the 
injury? 

Mr. Butcher: It was taken the next day. 

The Deputy Commissioner: That indicates the height of 
the building and everything? 

Mr. Butcher: Yes. 

The Deputy Commissioner: That picture there is the 
head house (indicating); the connection between the 
buildings? 

Mr. Butcher: Yes. 

The Deputy Commissioner: And that is the head? 

Mr. Butcher: Yes; both sides are about the same height. 

The Deputy Commissioner: Do you want to see these, 
Mr. Bischotf? 
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Mr. Bischoff: Yes, I would like to see them. 

(The photographs were inspected by Mr. Bischoff, after 

which the testimony of Dr. White was taken as indicated 

* 

below.) ! 


Examination in chief. 


By the Deputy Commissioner: 

Q. Please state for the record, Doctor, your full 


59 name. A. Theodore M. White. 

Q. And your address? A. Freedman’s Hospital. 
Q. Of what school are you a graduate, and in what year 
did you graduate, Doctor? A. Mehary Medical College, 
Nashville, Tennessee. 

Q. In what year, Doctor? A. 1931. 

Q. Are you a registered physician in the District of Co¬ 
lumbia? A. No, I am not. ; 

Q. Are you an interne at the hospital? A. I am. 

Q. Are you the house doctor there? A. No, I am not. 
Q. The interne? A. Yes. ! 


Mr. Bischoff: These pictures, I think, show a very good 
idea of this. 

Mr. Phelan: Are you going to make an argument, now? 

Mr. Bischoff: No, I wonder—they seem to show the situa- 
tion as described. 

The Deputy Commissioner: Do you want to make them 
part of the record? 

Mr. Phelan: I think we might as well. 

60 (The photographs in question, being! five in num¬ 

ber, were thereupon received in evidence and marked 
as “Respondent’s Exhibit No. 1, 1-a, 1-b, 1-c, and 1-d”, re¬ 
spectively, and as such, are filed in the office of the Deputy 
Commissioner with the original papers in this case.) 

The Deputy Commissioner: Are there any further ques¬ 
tions that you want to ask the doctor as to his qualifica¬ 
tions? ; 

Mr. Bischoff: I think I heard the Commissioner asking the 
qualifying questions. 

The Deputy Commissioner: I just got what his school was 
and the year he graduated. 

Mr. Bischoff: I understand that he is an interne. 


i 
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Q. Dr. White, will you look at that record, before you? 
(exhibiting paper writings to the witness). A. (After ex¬ 
amining the documents.) The hospital records- 

Mr. Phelan (interposing): I wish to note an objection to 
any testimony on the part of the Doctor on the ground that 
he is not qualified as a physician under the laws of the 
District of Columbia. 

The Deputy Commissioner: I think I will have to over¬ 
rule the objection and allow him to testify as to what he 
knows; the weight to be given his testimony will be within 
the jurisdiction of the Deputy Commissioner. 

Mr. Phelan: I also object to his inserting in the record 
any opinions regarding the cause of death or any 

61 diagnosis he may have made on this patient. 

The Deputy Commissioner: Wait until the opin¬ 
ions are asked for; that is the time to object. 

Mr. Phelan: I was making a blanket objection now, to 
save time. 

By Mr. Bischoff: 

Q. Dr. White, did you make that record or any part of 
it? A. Some parts of it, yes. 

Q. And who made the other parts of it? A. Well, there 
are some admission notes here made by the admitting physi¬ 
cian. 

Q. And who was that? A. Dr. H. W. Mickey. 

Q. Do you know whether Dr. Mickey is available today? 
A. I think he is still in the city. 

By the Deputy Commissioner: 

Q. He is still in the city? A. Yes; he was also an interne, 
finishing his interneship on October 1st. 

The Deputy Commissioner: We got word from the office 
this morning that he was out of the city. 

The Witness: He may be. I do not know definitely. I 
said I thought he was still in the city. 

By Mr. Bischoff: 

62 Q. Dr. White, were you in the receiving room when 
this man, Richard Smith, was brought there? A. Yes, 

sir, I was. 
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Q. Did you make an examination of him? A. In the re¬ 
ceiving room? | 

Q. Yes, sir. A. No, I did not. 

Q. Did you make an examination of him at any time? A. 
I did, yes. I 

Q. What did that examination show? i 

Mr. Phelan: When was it ? j 

The Witness: The examination was made in the ward, 
after he was sent up from the admitting room; I can read 
the notes that I have here. 

2 • 

j 

By the Deputy Commissioner: j 

Q. The notes are made by you? A. Yes, made by me. 

Q. You, personally? A. Yes. ! 

j 

The Deputy Commissioner: All right. 

I 

Q. This is your finding, the history and finding? A. The 
history and linding, as much as we were able to get. We 
were not able to get any history at all. The patient was 
admitted to the ward on a stretcher, complained of cramps 
in his arms and legs, sub-normal temperature, 95 de- 
63 grees, and a history of having fallen out with the heat 
while at work. j 

That history was given by the Fire Bescue Squad when 
he was brought in. 

The clothes were wet- 

i 

Mr. Phelan (interposing): I object to that as being purely 
hearsay. j 

The Deputy Commissioner: You have the man here? 

Mr. Bischoff: Yes, I have the man here. 

The Deputy Commissioner: That is all right, then. 

The Witness: The clothes were wet and the patient was 
covered with a cold, clammy sweat. 

External heat was applied. Two drams of aromatic 
spirits of ammonia were administered by mouth; three 
grains of caffeine soda and benzoate of soda, by hypo, warm 
fluids and an enema of hot coffee given. 

After treatment the pulse became stronger and the 
patient was resting comfortably. j 

That is the notes on admission, after treatment. 

i 

i 

i 
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By Mr. Bischoff: 

Q. Were you in the ward or did you have charge of the 
ward when he was there? A. Yes. 

Q. Did you see him often again during that day, while he 
was there? A. Yes, of course I saw him several 

64 times during the few hours he was in there and then 
I pronounced him dead. 

Q. Was he conscious, when he was brought in? A. He 
was semi-conscious. 

Q. Did he ever regain consciousness while there? A. 
Not so that we could take a history. 

Q. What time did he die? A. He was pronounced dead 
at five-ten. 

Q. What time was he admitted? A. He was admitted to 
the hospital at twelve-thirty. 

By the Deputy Commissioner: 

Q. That does not mean that he was not in the Emergency 
Room before that? That is when he was admitted in the 
ward? A. He was sent up from the Emergency Room at 
twelve-thirty. 

I can find the time that he was admitted to the hospital, 
to the ward, I think. 

(After Examining records.) No, the time is not down. 

Q. We want to know when he was admitted to the hos¬ 
pital. A. He arrived at the hospital at twelve o’clock, ac¬ 
cording to these notes; the admission notes; and was ad¬ 
mitted at twelve-thirty. 

By Mr. Bischoff: 

Q. During that time he was in the emergency receiving 
ward, I take it? A. Yes, sir. 

Q. Now, the symptoms, and the examination you 

65 made, what would you say he was suffering from? 

Mr. Phelan: It will be understood that this is over my 
objection. 

The Witness: Do you want me to answer the question ? 

The Deputy Commissioner: I think I will have to sustain 
the objection. 

Q. What symptoms did he have? Now, are those the 
symptoms you found ? A. The symptoms that I found are 
the ones that are narrated here. 
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Q. In your study and college course in medicine, have 
you had occasion to study the symptoms of lieat stroke? 
A. Heat stroke and exhaustion. j 

Q. You have studied them in the course of your study? 
A. Yes. 

Q. And are they a part of the Study of the Curriculum? 
A. Thev are included in the courses in the curriculum. 

* j 

Q. And, are those the symptoms you found in your ex¬ 
amination—are those symptoms of heat stroke? A. Yes, I 
would say more of heat cramps, which is a type of heat 
exhaustion. 

Q. Heat exhaustion instead of heat stroke? A. Yes. 

Q. Did his symptoms correspond with what your studies 
indicate were the symptoms of heat exhaustion? A. 

66 Yes. | 

i 

Bv Mr. Bischoff: ! 

* 

i 

Q. Have you had other cases of heat stroke and heat ex¬ 
haustion? A. I have had quite a number, having been put 
on the emergencv service in Julv and on the ambulance in 
August, and I have encountered quite a number of cases 
during those two months. 

Q. And these symptoms you have enumerated here, were 
they some of the symptoms that you found in the other 
cases? A. Practically the same. 

Q. And you have had considerable experience with heat 
strokes? A. I would not say “considerable.” 

I have seen fifteen to twenty cases in those two months. 
Q. Did you have to do with the treating of these cases in 
the hospital ? A. I did in emergency cases, yes. 

Mr. Bischoff: I think that is all. 

i 

Cross-examination. ; 

i 

By Mr. Phelan: 

Q. Doctor, you said after the caffeine enema, or the enema 
of hot coffee, rather, the patient began to improve and was 
resting comfortably? A. Yes. 

67 Q. Just what do you mean by that, that the cramps 
had ceased? A. The severity of the cramps ceased; 

he was having severe cramps in his legs and arms when he 
came it. His pulse was weak, fast and thready; he was in 
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the condition of shock and, upon stimulation, his pulse in¬ 
creased and the severity of the cramps decreased. 

Q. I call your attention, Doctor, to the temperature chart 
in the hospital records on the same date. Will you tell me 
what that chart reads regarding the temperature? A. 
(After examining documents.) The temperature here at 
twelve o’clock is marked normal, I believe. 

Q. The temperature at twelve o’clock is normal? A. 
Yes; that is by rectum. I believe that is it. They have a 
“R” there. The rectal temperature is, as a rule, one and 
a half degrees higher than the temperature by mouth, and 
the temperature increased according to this up to four 
o’clock to 101 degrees by axilla; the temperature by axilla 
is usually h little lower than the temperature by mouth, too. 

Mr. Phelan: That is all. 

The Witness: There may be some other temperatures on 
the nurse’s admission notes. I can look and see. 

(After examining the records.) No; that is the same. 

68 Redirect examination. 

By Mr. Bischoff: 

Q. You say you pronounced him dead? A. Yes. 

Q. Did you sign the cause of death? A. No; a house 
physician does that. 

Q. What is the cause of death as stated in that record? 

Mr. Phelan: I object to that. As I understand it, we have 
already introduced in evidence a certified copy of the death 
certificate, which indicates the cause of death. 

Mr. Bischoff: There might be some difference of opinion 
on that. 

The Deputy Commissioner: Well, it is a matter of record 
and can easily be referred to. 

What does the record show as to the cause of death? 

The Witness: The record does not show. It is deter¬ 
mined by the Coroner in cases that are not in the hospital 
for twenty-four hours. 

By the Deputy Commissioner: 

Q. So this record- A. (Interposing.) This record 

does not show any cause of death. 
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i 

By Mr. Bischoff: 

i 

Q. In your diagnosis of the case and the handling of it, 
what was the cause of death? 

i 

69 Mr. Phelan: I object to that. 

The Deputy Commissioner: He can give his opin¬ 
ion. 

Mr. Phelan: I object to that; he is not qualified as a 
physician. 

By the Deputy Commissioner: 

Q. From your experience and knowledge of such cases, 
and as a result of your study in connection therewith, what 
would you say was the cause of this man’s death? A. As 
far as I am in a position to say, the pre-disposing cause of 
death was the shock, and so forth, induced by this heat 
exhaustion, and heat cramps. But, what the primary cause 
of death was I would not be in a position to say without 
any autopsy findings. 

Q. You think the autopsy would reveal that? A. Yes, 
these other conditions would predispose to that cause. 

The Deputy Commissioner: That is all. 

(The witness thereupon was excused and retired from the 
witness stand.) 

The Deputy Commissioner: Do you want to keep this 
hospital record here for the time being? 

Mr. Phelan: I think so. 

The Deputy Commissioner: I will return it to the hos¬ 
pital by messenger, Doctor. 

Dr. White: All right. 

70 (The witness thereupon retired from the hearing 

room.) | 

Mr. Bischoff: Now, there is Dr. Mickey. I would like to 
have him. It seems as though he is not available although 
the Doctor says he is in towm. j 

The Deputy Commissioner: What is there about the rec¬ 
ord that Dr. Mickey might know other than has been gone 
into already by Dr. White? 

Mr. Bischoff: The question in my mind is that Dr. 
Mickey, I think, is a fully qualified physician and not an 
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interne. The question would be cumulative, but it might, 
in the opinion of the Commissioner, have more weight. 

However, other doctors coming on the stand may clear up 
the situation sufficiently. 

The Deputy Commissioner: You are going to ask Dr. 
Mickey the real cause of death? 

Mr. Bischoff: Yes. 

The Deputy Commissioner: Let us wait until the conclu¬ 
sion of the hearing and we might see then if it is necessary. 

Mr. Bischoff: I would like to have Mr. Klohr take the 
stand. * 

The Deputy Commissioner: He was to be here with rec¬ 
ords. Are those records here? 

Mr. Bisclioff: The reason I called for the records, if the 
Court please, was because I understood at the other hear¬ 
ing, of which this was a continuation, that they de- 

71 nied the relationship of employee and employer. 

The Deputy Commissioner: Then, those records 
won’t be necessary under that admission, as I understand it. 

Mr. Bischoff: Only for that purpose, to show that he 
was employed and he was employed up until the fatal day. 

Thereupon John Edgar Klohr was called as a witness for 
and on behalf of the Claimant, and having been previously 
duly sworn by the Deputy Commissioner, as is above in¬ 
dicated, assumed the witness stand and, upon examination, 
testified as follows: 

Direct examination. 

By Mr. Bischoff: 

Q. Please state your full name? A. John Edgar Klohr. 

Q. What is your address? A. 421 Butternut Street. 

Q. You remember the 22nd of September, last year? A. 
Yes, sir. 

Q. At that time, among other employees under your im¬ 
mediate supervision, was Richard Smith? A. Yes, sir. 

Q. And you are a manager or an overseer for David C. 
Butcher? A. Yes, sir. 

Q. And you have charge of the bricklayers, I un- 

72 derstand? A. Yes. 

Q. On this particular day, Mr. Klohr, what time 
was it—let me change that; There came a time when Rich¬ 
ard Smith fell out? A. Yes, sir. 
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Q. About what time of day was that? A: At eleven- 

fifteen and eleven-thirtv. 

* 

Q. Eleven-fifteen or eleven-thirty a. m.? A. Yes, sir. 

Q. And when did you first notice that there was some¬ 
thing wrong with him? A. When he started to load the 
wheelbarrow and he grabbed his two legs, like he was in 
cramps. 

Q. And from then, what happened? A. I told him to go 
over and sit down in the shade. 

Q. And did his condition change ? A. He got worse, yes. 

Q. And what was done then? A. Yes; about, why, about 
a quarter to twelve I called an ambulance. I could not get 
them, and then the Rescue Squad came. 

Q. First you called an ambulance? A. I first called the 
hospital and then the Rescue Squad came out at twelve 
o’clock; they got there about that —. 

Q. Was Mr. Smith unconscious at that time, do 
73 you know? A. He would not talk. You could not 
get anything out of him. I do not know if he was un¬ 
conscious or not. 

Q. Was he sitting up? A. He was laying down. I had 
two laborers rubbing his legs and arms. 

Q. He had been working since what time in the morning? 
A. Seven-thirty. 

Q. And wheeling brick? A. Yes, sir. 

Q. And about how far was this brick pile from the shaft? 
A. About a hundred feet. 

Q. When did you say he started work? A. At seven- 
thirtv. 

m/ 

Q. And what do you call this thing, this derrick or hoist? 
A. Hoist. 

Q. They called it something else, I think? | 

The Reporter: The cage. 

Mr. Bischoff: Yes, the cage. 

Q. How fast was it necessary for this man on the ground 
to work to keep the men busy? A. Just continuously work¬ 
ing, the same as you saw them the other day; the same 
thing, all day. 

Q. Do you recall the kind of day it was, respecting heat 
or coldness? A. It was plenty warm. 

4—5790a 
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74 Q. You say “plenty warm”. That is what you 
say? A. Yes, sir. 

Q. And this cage or hoist was located between the two 
buildings? A. Yes, sir. 

Q. And these buildings were connected on the west end? 
A. Yes, but there is an opening in there. It is only a bunch 
of arches. 

The Deputy Commissioner: That is plain enough. 

The Witness: There was not anything to stop the air 
going through, if there was any. 

Bv Mr. Bisehoff: 

Q. Do you recall whether or not there was any? A. I do 
not remember whether there was air or not. 

Q. You say there was not any? A. I say I don’t 
remember. 

Q. The building was up about how many stories? A. 
About two. 

Q. About two? A. Yes. 

Q. How wide is the space between the two buildings, 
about? A. About forty feet. 

Q. And this cage is located about the center? A. Yes, 
about the center. 

75 Q. And the pile of brick from which the man was 
working was how far toward the open end? A. Out¬ 
side the open end altogether. 

Q. Were there any shade trees or anything around there? 
A. No, sir. 

Q. Was there any shade by canvas, or anything? A. No. 
That one pile of brick was not the only pile that they were 
working on. There was other brick in the court there. 
They did not go to this particular one continuously. 

By the Deputy Commissioner: 

Q. That is the backing-up brick? A. Yes. All that was 
out in the sun was the face brick. 

Q. You mean they were partly in the sun? A. No, in the 
shade. 

By Mr. Bischoff: 

Q. You speak of the shade of the building? A. The 
shade of the building, around by the wall. 

Q. Was it cloudy at all that day? A. No, sir. 
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Q. Just a hot, blazing sun? A. Yes, and we quit work 
on account of it. 

Q. You quit work on account of the heat? A. Yes. 

Q. Had you heard Smith complain about any ail- 

76 ment prior to that time? A. No, sir; lie knocked off 
from work a week before for the same thing, cramps. 

Q. On account of the hot weather, was it? A. Yes, sir. 

Q. On the same job? A. Yes, sir. 

Q. He had not said anything that morning about any 
complaint or about feeling badly? A. No, sir. I 

Q. And he worked right on with the rest of the crew 
until he dropped his barrow of brick and fell out? A. Yes. 

Mr. Bisehoff: That is all. 

j 

Cross-examination. 

By Mr. Phelan: 

Q. How many men do you employ there or did you em¬ 
ploy there at that time, Mr. Klohr? A. I do not know. I 
will give you an idea in a way. 

Q. Yes; just roughly. A. About fifty. About fifty brick¬ 
layers and laborers. 

Q. He was the only man that fell out? A. That particu¬ 
lar day, yes. 

Q. Did Smith ever complain to you about straining him¬ 
self, or did he explain anything of that kind to you? A. 
No, sir. 

77 Q. And this other attack that you said Smith had, 
did he quit work from it that day? A. Yes, sir; he 

went home just for the one day. 

Q. Did he ever complain to you that his work was too 
heavy or too hard for him to do? A. No, sir. j 

Q. Or did he make any complaint at all to I you of any 
kind? A. No, sir. 

i 

Mr. Phelan: I think that is all. 

Mr. Bisehoff: I do not know if the record shows the age 
of this man. 

The Deputy Commissioner: The what? 

Mr. Bisehoff: The age of the man. 

The Deputy Commissioner: I do not know that it does. 
(After examining the documents in the case:) The re¬ 
port of the Employer shows 39 years of age. 
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By Mr. Bisehoff: 

Q. Do you know how old a man he was? A. No, sir; he 
was around forty, I would say. 

Q. What build of man was he ? A. Tall and thin. 

Q. As tall as six feet? A. I dare say he was. 

The Deputy Commissioner: The hospital record 

78 shows 39 years, the same as the Employer’s report 
does. 

By Mr. Bisehoff: 

Q. Hotv long had he been in your employ? A. He started 
to work on the Internal Revenue Building, when we 
started it. 

Q. That is about how long? A. It will be three years 
this coming May or June; two and a half years. 

Q. Up until the time he died? A. Yes. 

Bv Mr. Phelan: 

Q. Just one more question: One question about the 
shade: 

Will you, more or less, describe the condition of the 
shade there for us during the morning, and particularly 
during this morning; the conditions of the shade, that is 
as to whether there was any shade between those two build¬ 
ings, so we can clear up the record on that ? 

The Deputy Commissioner: I think he testified that the 
open court was forty feet wide and the building was two 
stories high. 

The Witness: Yes. 

By the Deputy Commissioner: 

Q. How far did the two-story building throw the shadow? 
A. You have the reflection on the picture. 

Q. In your opinion, that shadow was there any 

79 time up until about eleven o’clock? A. Well, you 
get more shade at eight o’clock than you do at 

eleven o’clock. It will be at a different angle every few 
minutes. That first picture there shows it; you see the 
idea there. 

Q. How wide are these arches in front (indicating one 
of the photographs) ? A. Six feet three inches. 
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Q. The shade would strike the ground about the middle 
of the third arch? A. Yes. 

Q. So, it does not strike the middle of the;areaway by 
any means? A. No, sir. That picture was taken at a 
quarter to twelve. 

By Mr. Bischoff: 1 

i 

Q. The following day? A. They were all taken at the 
same time. 

By the Deputy Commissioner: 

Q. Was it extremely hot in this court, or was it not? A. 
It was extremely hot everywhere at the time ;i it had been 
off and on; one day it would let up a little and then we would 
have three or four extremely hot days. 

By Mr. Bischoff: ; 

i 

Q. Was there any more heat or more suffocating heat in 
this court than outside? A. I would not say it was. 
80 I do not think so. If there was anv air vou could get 
it through the buildings. The buildings all had open¬ 
ings in them. 

The Deputy Commissioner: Is that all? 

Mr. Bischoff: That is all. 

(The witness thereupon was excused and retired from 
the witness stand.) 

Thereupon Lieutenant A. C. Kefauver was called as a 
witness for and on behalf of the Claimant, and having been 
previously duly sworn by the Deputy Commissioner, as 
is above indicated, assumed the witness stand and, upon 
examination, testified as follows: 

Direct examination. 

By Mr. Bischoff: 

Q. Your full name, please, for the record? A. Lieuten¬ 
ant A. C. Kefauver. 

Q. And your address ? A. 640 Farragut Street. 

Q. You are a lieutenant in the Fire Department? A. 
Yes, sir. 
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Q. What are your duties? A. I am Lieutenant in the 
Rescue Squad, No. 1. 

Q. And you were asked by the Commission to be 

81 here today and bring certain records? A. Yes, sir. 

Q. Did you bring such records? A. Yes. 

Q. Let me have them. A. (Producing certain records.) 
It is an exact copy of all the records we have in the case. 

By the Deputy Commissioner: 

Q. Was it made by you? A. Yes, sir. This is a little 
file card that we have there in the Company’s quarters. 

Q. What is there about it? A. This (indicating another 
document) is a copy of the casualty report that we sent in 
to the Administrative Division, Chief Engineer’s Office. 

And this (indicating a further document) is the daily 
journal record that we have in the desk book; that is the 
book of the desk. 

Mr. Phelan: I object to that as proof. 

The Deputy Commissioner: They are merely a part of 
the records of that department. 

Now, where did you get the diagnosis of the case? A. 
We detailed a man in an ambulance. I was not on duty. 
I was in charge of the Company at eight o’clock in the 
morning. At ten-thirty I was at the Morgue on another 
case and the Sergeant in charge of the Company came in 
and we had no acting sergeant so we detailed a pri- 

82 vate to take one of the ambulances. 

Q. Where does he get the record of what the cause 
of the condition is that the man is suffering from? A. 
This here is the record he makes on the daily books when 
we come back. We have a daily journal and we write what 
information we have on that. 

Q. Where does he get the medical diagnosis, or is that 
a layman’s interpretation of it? A. I understand when 
he got there they told him they had a man in the building 
overcome by the heat. 

Q. So it is just hearsay? A. And they picked him up 
and took him to the Freedmen’s Hospital. 

Mr. Phelan: I object to the records as having no rele¬ 
vancy in the case and certainly to that part that indicates 
the cause of the ailment. 
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i 

Mr. Bischoff: I would like to introduce them for the 
purpose of showing they did go there and get the man. 

Mr. Phelan: I concede that. 

Mr. Bischoff: At eleven fifty-six a. m. 

The Deputy Commissioner: Mr. Phelan says he will 
admit that. 

Mr. Bischoff: I would like to get this in the record, what 
their diagnosis is, according to their reference. 

The Deputy Commissioner: That is a layman’s diagnosis. 
The Witness: We did not diagnose the case our- 

83 selves. Sometimes when we take a patient to the 
hospital the doctor sometimes diagnoses the case 

and we take it from him. 

The Deputy Commissioner: It is hearsay. 

Mr. Bischoff: Yes. 

The Witness: And if the doctor does not diagnose the 
case we put something in the record, 1 1 from unknown 
cause”. 

By the Deputy Commissioner: 

Q. That is because it is a layman’s opinion? A. Yes. 

By Mr. Bischoff: 

Q. You were not on the ambulance at that time? A. No, 
sir. Mr. Patrick made out the report. 

(The witness thereupon was excused and retired from 
the witness stand.) 

Thereupon S. B. Perry was called as a witness for and 
on behalf of the Claimant, and having been previously duly 
sworn by the Deputy Commissioner, assumed the witness 
stand and, upon examination, testified as follows: 

Direct examination. 

Bv Mr. Bischoff: 

Q. Please state your full name? A. S. B. Perry. 

Q. What is your address? A. 1149 Abbey Place, 

84 Northeast. 

Q. Mr. Perry, you are connected with the Fire 
Department? A. Yes, sir. 

Q. What are your duties—driver of the ambulance? A. 
Yes, sir, Rescue Squad No. 1. 
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Q. Do you recall September 22nd, having had a call to 
go to Thirteenth and Upshur Streets? A. Yes, sir. 

Q. Did you go on the ambulance? A. Yes, I was in 
charge of the ambulance that day. 

The Deputy Commissioner: What are you trying to 
prove, that he went and got this man? 

Mr. Bischoff: I want to see what condition he was in 
when he saw him, what he saw and what he found. 

Q. When you got there, did you find a man named 
Richard Smith? A. Yes. 

Q. Where was he? A. He was in the building on the 
east side of Thirteenth Street, a building under construc¬ 
tion between Varnum and Upshur Streets. 

Q. Was he laying down? A. He was laying down, yes, 
sir. 

Q. Was he conscious? A. Right at that time he 

85 was not; no, sir. 

Q. How did you take him—in what position did 
you take him? A. We put him on a stretcher and into the 
ambulance and took him to Freedmen’s. 

Q. Did you have a doctor or anyone with you or with him 
in the ambulance? A. No, sir. 

Q. You did not administer any relief? A. No, just sim¬ 
ply some ammonia capsules; that is all. 

Q. Do you recall what time of the day that was? A. 
Well, I do not know; somewhere around noon. 

Q. Do you recall whether it was extremely hot that day 
or not? A. It was a right hot dav, ves. 

Mr. Bischoff: I think that is all. Let me ask this: 

Q. Was it hotter than usual? 

Mr. Phelan: I object to that. We have the temperature 
charts. 

The Witness: I know it was reallv hot, and was one of 

those real hot davs. 

* 

Mr. Phelan: Maybe he is from the tropics. It may not 
be hotter than usual for him. 

(The witness thereupon was excused and retired from the 
witness stand.) 

86 Mr. Bischoff: I would like to call Mrs. Smith for 
a few questions. 
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i 

The Deputy Commissioner: All right. 

i 

Thereupon Mrs. Mattie Smith, the Claimant herein, was 
called as a witness for and on her own behalf and, having 
been previously duly sworn by the Deputy Commissioner, 
as is above indicated, assumed the witness stand and, upon 
examination, testified as follows: 

i 

Direct examination. 

By Mr. Bischoff: ; 

Q. You are Mrs. Mattie Smith? A. Yes, sir. 

Q. You live at 511 Third Street, Southwest? A. Yes, sir. 

Q. Do you recall September 22nd, 1931, this last fall, 
when this happened? A. Yes. 

Q. What time did Bichard Smith, your husband, go to 
work that morning? A. The usual time in the morning; I 
was lying down and he called me and I guess around about 
half-past six he got up and he had to be at work at seven- 
thirtv. 

Q. Did he complain to you at that time of | any ailment 
or anything being bad about him? Or did he com- 
87 plain about feeling bad? A. No, indeed; not a thing 
was the matter with mv husband. There was not a 

m/ 

thing. 

Q. As far as you could observe, then, there was nothing? 
A. No. 

Q. You could see nothing wrong? A. No, indeed, noth- 
ing. ; 

Q. You did not see him any more? A. I did not see him 
any more. . 

Cross-examination. 

By Mr. Phelan: 

Q. He was just the picture of health, was he? A. Who 
was? 

Q. Your husband was just the picture of health? A. I 
do not know whether he was just the picture of health. I 
did not see anything the matter with him and he did not say 
anything to me about anything being the matter with him. 
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Q. How about the week before? Did he have any trouble 
the week before? A. The week before did he have trouble? 

Q. Did he complain of feeling badly? A. No. 

Q. He never complained of feeling badly a week earlier? 
A. No. 

Q. And you don’t remember him ever saying that 

88 he felt badly? A. He may sometimes; he did not say 
nothing to me because I was in the bed sick myself. 

Q. How long had you been in bed sick? A. I had been in 
two weeks. 

Q. Two weeks? A. Yes. 

Q. So, during that time he did not tell you whether he 
was feeling well or feeling badly? A. He did not tell me. 

Q. He did not say anything to you during that two weeks’ 
period as to how he felt? A. I asked him how he felt and 
he tells me lie feels all right; that is all I can sav. 

Q. He never complained during the entire married life 
that you lived with him? A. He may have complained, 
yes; he might have been sick sometime, not feeling good, or 
say he was not well. 

Q. How often was that? A. That would not be often. 

Q. It would not be often? A. No. 

Q. Probably about once a year? A. I do not know. It 
might be. He never did say anything about feeling bad 
anyway. He did not say much about it very much. 

89 Examination in chief. 

By the Deputy Commissioner: 

Q. As far as you know, had Mr. Smith been drinking the 
night before? A. No, he had not been drinking; no. 

Q. He had not? A. No. 

Q. Had he been home nights regularly? A. Yes, he had to 
be there with me. 

Q. And was he home regularly for a ”week or so before 
this happened? A. Yes, he was. 

Q. He was home for a week before this happened? A. 
Yes. 

Q. About what time at night did he get home? A. He 
got home around the usual time, about half-past four or 
five o ’clock. 

Q. And he stayed the rest of the evening at home? A. 
Yes. 
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Q. And lie seemed to sleep well? A. Yes, lie seemed to 
sleep all right. 

Q. Did he ever complain about pain when he was getting 
up or down? A. No, he did not. 

Q. Had he had any spells of indigestion? A. No, 
90 not that I heard him say about it. 

Q. Did you ever know of him having spells of heart 
attacks, or anything of that kind? A. No. 

Q. Do you know of any spell he had of anything like 
that? A. No, I do not. 

Q. So far as you know, he was in good health for work? 
A. For work, yes. 

Q. Had he worked regularly? A. Yes, he 
regularly. i 

Q. Did he complain of pain in his legs, or shoulders, or 
arm? A. He did not tell me; no. 

Q. Do you know of him complaining of such a condi¬ 
tion? A. No, I do not know of him complaining of that. 


had worked 


The Deputy Commissioner: Are there any other ques¬ 
tions? 

Mr. Phelan: No. 

Mr. Bischoff: No, I have none. 

The Deputy Commissioner: That is all, them 

(The witness thereupon was excused and retired from the 
witness stand.) j 

j 

The Deputy Commissioner: Is that your case? 

Mr. Bischoff: That is our case, with the bare possibility 
of calling the other doctor. 

The Deputy Commissioner: All right, Mr. Phelan. 
91 Mr. Phelan: Will you call Dr. Hunter ? 

Thereupon Dr. Oscar B. Hunter was called as a witness 
for and on behalf of the Respondent, and having been previ¬ 
ously duly sworn by the Deputy Commissioner, as is above 
indicated, assumed the witness stand and, upon examination, 
testified as follows: 

i 

Direct examination. 

j 

By Mr. Phelan: 

Q. Doctor, please state your full name. A. Oscar B. 
Hunter. 
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Q. And your address? A. 1335 II Street; George Wash¬ 
ington University Medical School. 

The Deputy Commissioner: You are putting Dr. Hunter 
on as a pathologist in connection with this case? 

Mr. Phelan: Yes. 

Dr. Hunter, it seems to me, should have been called for 
the other side. It appears from the death certificate that 
Dr. Hunter made a microscopic examination of the tissue. 

He is here, primarily, I guess, at our request, but at the 
request of Dr. Rogers, the Coroner, or Dr. McDonald, the 
Deputy Coroner, he made a microscopic examination of the 
tissues and, in order that the record may be clear, we have 
asked him to come and tell what the result of that ex- 
92 amination of the tissues microscopically is. 

By the Deputy Commissioner: 

Q. Doctor, did you perform an autopsy on Richard 
Smith? A. No. That autopsy was performed by Dr. Mac¬ 
Donald. 

Dr. MacDonald sent me some tissues removed at that post 
mortem and I made a pathological examination, microscopi- 
callv. 

Q. Just give us the examination. A. Well, it would prob¬ 
ably be better, to clear the record, if I said that Dr. Mac¬ 
Donald on September 23rd sent me some tissues from an 
autopsy that he performed on the man by the name of Rich¬ 
ard Smith, and asked that I do a microscopic examina¬ 
tion of those tissues and report to him my findings. 

Now, he gave me with the tissues the report that the body 
was that- 

The Deputy Commissioner (interposing): I wonder if 
we could not have the doctor’s report introduced as his re¬ 
port in the case. 

Have we a copy of that ? 

Mr. Bischoff: No, I have not. 

The Deputy Commissioner: Here is a copy of it. Would 
you look at it and see if we can admit it as part of the record 
and as his testimony ? 

(The document was examined by Mr. Bischoff.) 

The Deputy Commissioner: Can we do that ? 

Mr. Bischoff: I think so. 
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93 The Deputy Commissioner: Have you any objec¬ 
tion to admitting it as part of the record, Mr. Phelan? 

Mr. Phelan: Provided, of course, we get his;conclusions. 

The Deputy Commissioner: Yes, you can go ahead. 

Bv Mr. Phelan: I 

mJ 

Q. Doctor, based upon your examination, what did you 
determine and what did you report to the Coroner as the 
cause of the death of Richard Smith? A. Well, the final 
conclusions arrived at were that this man had :j 

First. Chronic glomerulonephritis with mild chronic pas¬ 
sive congestion and cloudy swelling and granular degen¬ 
eration of the tubular epithelium; 

Second. Chronic interstitial hepatitis, chrPnic passive 
congestion, cloudy swelling, and early fatty infiltration; 

Third. Chronic myocarditis with congestive heart failure 
and myocardial degeneration; 

Fourth: Hypostatic congestion and edema of the lungs. 

Now, that first means that he had chronic Bright’s dis¬ 
ease; that is the first. 

The second means that he had a disease of his liver with 
fatty infiltration of it, and the third means that he had 
chronic heart disease with congestion there, and, ultimately, 
the final termination or terminal end was as I say in No. 4, 
hypostatic congestion and edema of the lungs, that is 

94 with filling up of the lungs with the fluid. 

In words of a layman, we would say that this man 
had a chronic kidney disease, a chronic liver disease, and a 
chronic heart disease, a complex that comes very frequently 
one with the other. 

He died with an edema of his lung, resulting from con¬ 
gestive heart failure. 

By Mr. Phelan: 

Q. This, of course, can manifest itself all in one day, can 
it not? A. Well, not infrequently people may go along with 
these chronic ailments and not have any specific, particular 
thing to call their immediate attention to it. 

They may discover that they have Bright’s disease by 
having a routine urinalysis made. There is, in general, no 
particular pain associated with any of those conditions. 
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Q. Doctor, in your experience as a pathologist, if a per¬ 
son is suffering from a heat stroke or has been overcome by 
the heat and died as a result of that, that will evidence itself 
in a microscopic examination of the tissues, will it not? 
A. Well, the pathologic findings in heat strokes, of course 
are largely those of congestion, of what we usually know as 
peripheral dilatation of the capillaries, quite different from 
the kind we found in the examination of the tissues of this 
man. 

95 Q. Does that mean that the blood vessels are 
usually found to be dilated? A. That is usual; and 

the blood vessels in this case, the findings showed, were 
congested from the inefficiency of the heart, but the periph¬ 
eral dilatation of the capillaries, usually found in a heat 
exhaustion, were not found here; the dilatation was not 
characteristic in this particular case and I concluded from 
the examination that the heat stroke had nothing particular 
to do with the death of this man. 

Mr. Phelan: I think that is all. 

Cross-examination. 

Bv Mr. Bischoff: 

Q. You think, Doctor, that this man would have died that 
day if he had been in a cool, shady place ? A. I cannot say 
that he would have died that day if he had been in a cool, 
shady place; he was in a dangerous condition; he may have 
died any time in a cool place, walking on the street, sitting 
up, or even in bed. 

Q. In your opinion, don’t you think the death was hur¬ 
ried or aggravated by the fact that he was working out in 
the hot sun—I believe the temperature was 14 or 19 degrees 
above normal, doing heavy labor, hauling brick from seven- 
thirty in the morning? A. Of course, any excess work of 
that kind tends to promote increased metabolism, but it is 
no more so than any other or than in any other individual, 
and I do not see in this particular individual, I do 

96 not see any evidence of that in his tissues that I 
examined. 

Q. In your opinion, did you or do you think a man suffer¬ 
ing with these diseases could have died with that had he 
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j 

been lying in the shade and having all these: serious ail¬ 
ments that you found, do you think he would be able to work 
steadily for two and a half hours just prior, up to the 
moment of falling out, doing heavy manual labor and with¬ 
out any complaint? A. I should think he would have com¬ 
plained of some difficulties or congestive disturbance 
before. I do not see why he had not. The condition he was 
in, there is no question about that, but so fa?* as “going 
out” is concerned, we find a diabetic, in case of diabetics 
or nephritic cases, we find evidences of those things. 

i 

By the Deputy Commissioner: 

Q. What are some of the symptoms? A. Loss of con¬ 
sciousness, sweating, drop of temperature and the condi¬ 
tion of shock, going into coma; we get them in the hospital 
very frequently, and congestive heart failure cases; they 
may sit at a desk and be talking to you apparently in good 
health and die right before your eyes. 

I 

By Mr. Bischoff: 

Q. In just such a case where one is sitting at a desk and 
talking and dies, would such a case be aggravated by exces¬ 
sive exercise in the heat and doing hard manual 
97 labor? Would it be more apt to happen under those 
circumstances? A. Well, any excess muscular ac¬ 
tivity put upon a weakened organ would tend to; bring about 
dissolution of that organ more than anything else, but, as 
I see it here, this man may have walked along the street, in 
the sun, or walked in the shade, or whatever he might have 
done, and yet have died. 

Q. What are the general symptoms of heat | stroke ? A. 
They are very similar in many respects to just what I have 
mentioned here. There is a little difference in the sun stroke 
and the heat stroke. In the sun stroke, the loss of conscious¬ 
ness with high temperature and subsequently with a dilata¬ 
tion of the splanchnic vessels, dilatation of the capillaries 
in the splanchnic area—that is the abdomen. 

This is followed by a drenching perspiration, j 

In heat stroke, or heat exhaustion, quite frequently we 
find there is symptoms of syncope, shock, loss of conscious¬ 
ness, will dilatation of the peripheral capillaries, particu¬ 
larly that which you see in pathological tissues. 
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Q. That is according to your diagnosis in this case, that 
is what you found? A. I found dilatation of the veins from 
the heart failure, but the features of heat stroke that you 
are speaking of I did not find present in this case. 

Q. I understood you to say that the symptoms were all of 
heat stroke or sun stroke? A. I said they were very 

98 similar, but this man presented- 

Q. (Interposing.) That is what I had in mind. A. 

Exactly. 

Q. And then this could have been caused by heat stroke, 
could it not? A. There is a possibility that the symptoms 
starting, off might have been those of that, but when we 
made the examination, pathologically and microscopically, 
we did not find what we thought we would. That was one 
reason why Dr. MacDonald sent the tissues to me. He was 
not satisfied that this man died of heat stroke and, in the 
diagnosis, he reported to me he said that the congestions 
here were of more or less chronic character, which were not 
those of the typical heat stroke, and that is why he sent the 
case to me. I did not know that this was going to come 
up. I did this as a matter of interest for Dr. MacDonald, 
to. help him out in arriving at a conclusion and I came to the 
conclusion that heat had nothing to do with it, or nothing 
to do primarily in the case of this dilatation that we found 
here. 

How much heat had to do with the production of this 
man’s symptoms is a probability, but I could not see it 
pathologically. 

Q. Now, just in what way would the symptoms differ had 
the man died bv a sun stroke or a heat stroke? A. Well, so 
far as the symptoms are concerned, the symptoms would 
have been very much the same that this man appar- 

99 entlv has exhibited here. I never saw the man. I 
did not know anything about it. I have listened to 

the different reports on his illness. There is not a great 
deal of evidence after all. We have the patient losing con¬ 
sciousness, a muscular relax and, as in many cases, he was 
taken to the hospital. Very frequently they stimulate those 
cases as this man was, and they promote elimination and 
frequently they may come out. 

In a heat stroke much the same manifestations are pres¬ 
ent : Loss of consciousness, dilatation of blood vessels, pain 
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in that area and the individual becomes flabbv and later 
perspires very profusely. 

Q. Those were practically the same symptoms and con¬ 
ditions you heard Dr. White testify to? A. Somewhat, 
yes. 

The question arose when Dr. MacDonald, or with him at 
the time, whether he died of heat stroke or something else. 
That is why I was called in to examine the tissue pathologi¬ 
cally, to find out, because when he examined the tissue he 
found definite evidence of all these diseased conditions and 
if he had not found that, he would have signed a death cer¬ 
tificate and let it go at that, but he found these conditions 
of disease and he sent the tissues to me for examination to 
find out if I could demonstrate any evidence of heat stroke 
and when I began to look over the situation and inquire into, 
I found nothing that I could associate with the heat stroke 
definitely. 

100 I was looking for dilatation particularly, damage 
to the capillaries, capillary beds, which frequently 
are found in heat strokes, but as I say, I found nothing 
that confirmed a diagnosis of heat stroke or heat exhaus¬ 


tion. 

Q. You heard the testimony of these men 
practically the symptoms that you indicated? 


which gave 


The Deputy Commissioner: Excepting that the Doctor has 
testified three or four times that dilatation of the peripheral 


arteries was not found. 

The Witness: But here, it was chronic, congestion, it was 
there for some time; how much it was aggravated by his 
present work I do not know exactly, but we did not see what 
I considered a typical heat stroke or the manifestations 
of it in the tissue. 

Mr. Bischoff: I think that is sufficiently well covered. 


Examination in chief. 


By the Deputy Commissioner: 

i 

Q. Doctor, you have a picture of this acute onset taking 
place at about eleven-thirty or twelve o’clock and of the 
man dying at five o’clock in the evening, and you found the 
symptoms that you indicated. Now, what if any effect would 

5—5790a 
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the extreme heat or activities he is engaged in have then 
as a cause of this activation of that terminal condition? A. 
Well, from my study of the tissues Dr. MacDonald sent me, 
and listening to all this, the heat, of course, was a 

101 factor, but the heat was there present to everybody; 
I do not see that it had any direct bearing on his 

death. 

Q. You mean it did have an indirect bearing on the ac¬ 
tivation or exacerbation of the condition? A. That, of 
course, is a conjecture. 

Q. I am trying to find out if, in your opinion there was 
any effect of the heat that precipitated or hastened this 
death? A. I do not believe so. 

Q. You think that this was an acute attack of a chronic 
condition, not precipitated by the heat? A. Yes; I cannot 
say that it was exactly precipitated by the heat. Appar¬ 
ently, from what I hear there were fifty or more others 
working at the same time. Ordinarily, colored people 
stand heat better than white people, and this man had a 
condition that had been going on for some time and it was 
just mounting up all the time, and he was due for a drop at 
some time and rather suddenly, as I saw it, from this 
pathological examination, and, not being able to demon¬ 
strate anything in my examination that I could say was 
possibly the result of the effect of the heat, I have come to 
the conclusion that the heat did not have anything to do 
with it. 

Q. Your conclusion was that it was just a natural activa¬ 
tion of a pre-existing condition without any influence 

102 of the excess heat? A. I cannot say positively, of 
course but, a man that has a condition such as this, 

of course, if he runs or does excessive work, naturally he 
puts excessive and additional strain on that organ and I 
could not say it is the heat; I could not say it is. 

Q. You are willing to say, though, that he was in a seri¬ 
ous condition on this day when he went to work? A. Yes; 
he may have dropped on the street before he got to work. 

Q. And, in this condition, would he be more susceptible 
to an attack because of the heat ? A. Possiblv. 

i m * 

Q. But you are not willing to say it probably was the 
cause? A. I would not want to say that the heat precipi¬ 
tated this terminal thing. It may have been his work or 
something else, or a big meal that he had eaten. 
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Q. That is why I asked the question regarding indiges¬ 
tion. A. Yes. He may have eaten a meal or he may have 
worked or walked in the heat; there is no evidence here that 
I can see that the heat was the primary factor in precipi¬ 
tating this. 

i 

By Mr. Bischoff: 

Q. Would you say that the heat was not the primary 
factor? A. If I may speak as a pathologist on the basis of 
this microscopic examination, I would say “No”. 

103 Now, the Commissioner may take some exception 

to that statement- i 

Q. (Interposing.) In your experience as a pathologist, 
would it be possible, from the same symptoms and the same 
things you found there in these tissues, for another noted 
pathologist to form a different opinion? A. Possibly. 

The Deputy Commissioner: I do not think the Doctor is 
in a position to testify as to what the others would tes¬ 
tify to. j 

Mr. Phelan: As a matter of fact, doctors don’t always 
agree. 

The Witness: I might say here that the pathologic find¬ 
ings by Dr. MacDonald were simply elaborated on by me. 

i 

By the Deputy Commissioner: 

Q. And I think your testimony shows that Dr. Mac¬ 
Donald was in some doubt about it being a heat stroke and 
that was the reason he referred it to you, for confirmation? 
A. That is the reason I received those tissues. I do a good 
bit of work for the Coroner of the District of Columbia and 
when any doubtful cases come up they bring them to me 
for microscopic examination. 

Mr. Bischoff: I have no further questions. 

The Deputy Commissioner: Then Dr. Hunter’s report 
will be filed as a part of the record of this hearing. 

Mr. Phelan: Yes; made a part of this record? 

The Deputy Commissioner: Yes. 

104 (The report in question is appended hereto as a 
part of this record, the original being filed in the 

office of the Deputy Commissioner with the original papers 
in this case.) 
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The Deputy Commissioner: We can excuse the Doctor? 
Mr. Phelan: Yes. 

Mr. Bischoff: Yes; I have no further questions. 

(The witness was thereupon excused and retired from 
the witness stand.) 

(Thereupon the instant hearing was concluded.) 

I hereby certify that the foregoing is a complete and 
accurate transcript of my shorthand report of the testi¬ 
mony and statements, etc., presented at the described 
hearing. 

H. S. MIDDLEMISS, 

Official Reporter. 

105 The George Washington University, Washington, 

D. C. 

Report of Microscopic Examination of Tissues Removed 

at Autopsy. 


December 21, 1931. 

Smith, Richard. Died September 23, 1931. Path. No. 
45155. 

Autopsy performed by Dr. A. Magruder MacDonald. 

The following is a report of the microscopic findings in 
the tissues of Richard Smith, removed at the time of post¬ 
mortem by Dr. A. Magruder MacDonald, who reported the 
following gross findings: 

The body is that of a colored male, 39 years of age, 
weighing 140 pounds, 6 feet tall, and somewhat emaciated. 

Lungs exhibit definite congestion; heart is enlarged— 
both auricles and ventricles, with some degeneration of the 
muscle fibers; spleen is congested; solitary glands are en¬ 
larged ; liver is congested, grayish putty color; kidneys are 
small, and somewhat contracted, the pyramids are 
shrunken; small intestines are congested, with enlargement 
of the mesenteric glands. Pancreas is soft and discolored. 

Microscopic Examination. 

Lungs: Sections from the lungs show marked 
106 hypostatic congestion in certain areas with some 
compensatory emphysematous changes in others. 
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In the congested areas the veins, as well as the arterioles are 
markedly dilated and engorged with blood, which, in many 
instances, exhibits a hypostatic, pneumonic condition, whole 
lobules being filled with more or less recently extravasated 
erythrocytes and edematous fluid, but without an acute 
inflammatory reaction. The interstitial connective tissue of 
the lung exhibits some increase, particularly of perivascu¬ 
lar and peribronchial character. There is well-defined 
anthracosis with desquamation of the epithelium in some 
of the alveoli, together with the presence of “heart failure 
cells.” I 

Heart: Sections from the heart, including the auricles 
and ventricles, show evidence of well-defined chronic 
myocarditis, with definite myocardial degeneration. The 
pericardium is somewdiat thickened, contains the usual 
amount of fat. There is some increase in the i interstitial 
connective tissue; the blood vessels exhibit considerable 
congestion. There is no evidence of a definite pericarditis. 
The endocardium is smooth, shows some slight; thickening 
of the subendocardial connective tissue, but no evidence of 
a definite endocarditis. The musculature exhibits irregu¬ 
lar areas of hypertrophy and atrophy. Some of; the muscle 
fasciculi contain relatively large muscle fibers and cells, 
many of which exhibit hyperchromatic nuclei with definite 
increase in size. Other muscle fasciculi exhibit pale stain¬ 
ing fibers with pyknotic nuclei and evidence of defi- 
107 nite atrophy and degenerative changes. In some of 
the degenerating fasciculi there is a small amount of 
brownish pigmentation located at either pole of the nuclei 
of the heart muscle cells. In some instances the fibers show 
definite cloudy swelling with well-defined granular changes. 
The blood vessels are moderately congested; sojne of them 
are engorged with blood and there is, in certain areas, a 
well-defined endothelial proliferation of the smaller 
arterioles, some to the extent of almost complete occlusion. 
The interstitial connective tissue supporting the muscle 
fasciculi shows some increase, and in certain areas, there 
is definite round cell infiltration of a more or less perivascu¬ 
lar type. Well-defined fragmentation of the musculature is 
prominent throughout. 

Spleen: Sections from the spleen show definite thicken¬ 
ing of the capsule and connective tissue of th§ trabeculae. 
The pulp is markedly engorged; the sinusoids are heavily 


i 
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distended with blood. The Malpighian corpuscles are 
prominent. There is considerable hypostatic activity of 
the lymphocytic cells surrounding the branches of the 
splenic artery. The arterioles exhibit a definite endothelial 
proliferation, considerably narrowing the lumina of many 
of these vessels. The venous structures exhibit pronounced 
engorgement. The miscroscopic picture presented is that 
of a chronic splenic tumor of some standing. 

Liver: Sections show slight thickening of the capsule of 
Glisson with some definite patchy subcapsular round 

108 cell infiltration. In the periportal spaces there is a 
definite increase in the fibrous connective tissue, 

particularly around the bile ducts, and to a certain extent, 
around the portal vessels. This is accompanied by well- 
defined round cell infiltration, some endothelial prolifera¬ 
tion, and extensions of this proliferative change are ob¬ 
served in the adjoining lobules. The sinusoids are con¬ 
siderably congested, many being quite distended and con¬ 
tain numerous erythrocytes of pale staining character. The 
hepatic cords of the liver cells exhibit various stages of 
cloudy swelling and degeneration. Some contain relatively 
small pyknotic nuclei, surrounded by a mass of granulation 
with poorly staining cytoplasm, while others are endowed 
with relatively large hyperchromatic nuclei in an attempt 
at recent proliferative changes. In some areas this paren¬ 
chymatous degeneration is more pronounced than in others, 
giving definite areas of focal necrosis with some early fatty 
infiltration. Numerous leucocytes and round cells are ob¬ 
served throughout the liver substance, particularly in the 
region of the periportal spaces. The microscopic picture 
presented is that of a chronic hepatitis of a periportal 
character with considerable chronic passive congestion, 
parenchymatous degeneration, and early fatty infiltration. 

Kidneys: Sections from the kidneys exhibit marked 
chronic passive congestion of the vessels with definite 
thickening of the capsule and some increase in the in- 

109 terstitial connective tissue. The parenchyma is 
fairly well preserved and the glomeruli and tubules 

are quite prominent. The glomeruli exhibit various stages 
of chronic involvement, many of which show definite ad¬ 
hesions to the capsule of Bowman with proliferative 
changes of the capillary tufts, while others are consider¬ 
ably distended and engorged with blood. The capsule of 
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Bowman in many instances exhibits a definite proliferative 
change well on to a fibrosis, and in many instances the 
glomeruli and the capsule of Bowman have been converted 
into fibrous plugs. The epithelium of the convoluted 
tubules exhibit well-defined cloudy swelling with evidence 
of granular degeneration of many of the lining cells. The 
medullary rays are clear-cut and exhibit degeneration and 
desquamation of the epithelial elements in many instances. 
The medullary portion of the kidney exhibits some edema, 
together with some proliferation of the interstitial con¬ 
nective tissue, perivascular round cell infiltration, en¬ 
dothelial proliferation of many of the smaller vessels. The 
venules are pronouncedly congested. The microscopic pic¬ 
ture presented is that of a chronic glomerulonephritis, of 
some standing, together with chronic passive congestion 
and granular degeneration of the tubular epithelium. Pan¬ 
creas: Sections from the pancreas show considerable 
amount of postmortem degeneration in certain areas, prob¬ 
ably as a result of the self-contained enzymes, making it 
somewhat difficult to interpret the microscopic findings 
presented. Certain areas show almost complete 
110 necrosis of the pancreatic tissue, while other por¬ 
tions are fairly intact, the cells stain fairly well with 
Hemotoxylin and Eosin and the alveolar structures can 
be clearly determined. The organ exhibits considerable 
congestion of its vessels in the intact areas, without hemor¬ 
rhage and well-defined areas of focal necrosis: A similar 
endothelial proliferation is observed in the intact vessels, 
together with definite perivascular round cell infiltration. 
Numerous areas of focal necrosis are observed in these 
more or less intact areas but it cannot be determined defi¬ 
nitely whether or not this change is antemortem or post¬ 
mortem. 

Stomach: Sections from the stomach show a fairly intact 
mucous membrane. There is some postmortem degenera¬ 
tion of the superficial portions of the crypts but the basal 
portion of the mucosa containing the glands exhibits well- 
defined and intact parietal and chief cells. The superficial 
portion of the mucosa is slightly discolored with brown 
granular material but there is no evidence of excoriaton, 
erosion, or ulceration from chemical substances. The sub¬ 
mucosa is slightly increased in thickness in certain areas; 
the solitary lymph follicles are increased in size; the pre- 
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viously described perivascular round cell infiltration in 
other organs is present at this site, together with some en¬ 
dothelial proliferation of the smaller vessels. The muscu¬ 
lar walls are in a fair state of preservation and exhibit no 
pathological changes of importance. 

111 Anatomical Diagnosis. 

1. Chronic glomerulonephritis with mild chronic passive 
congestion and cloudy swelling and granular degeneration 
of the tubular epithelium. 

2. Chronic interstitial hepatitis, chronic passive conges¬ 
tion, cloudy swelling, and early fatty infiltration. 

3. Chronic myocarditis with congestive heart failure and 
myocardial degeneration. 

4. Hypostatic congestion and edema of the lungs. 

Reported:-,-. 

(Signed) OSCAR B. HUNTER, M. D., 

Pathologist. 

112 Motion for Preliminary Injunction. 

Filed April 16, 1932. 

##*#### 


Comes now the plaintiff, The Liberty Mutual Insurance 
Company, a corporation doing business in the District of 
Columbia, and moves the Court to issue an order restrain¬ 
ing and enjoining pendente lite the defendants Robert J. 
Hoage and Mattie Smith from enforcing or attempting to 
enforce the award of compensation referred to in the Bill 
of Complaint filed in the above entitled cause, and further 
enjoining them and each of them from doing any act or 
thing whatsoever in the furtherance of such award pending 
the final determination of this cause, for the reasons set 
forth in said bill. 

HOGAN, DONOVAN, JONES, 
HARTSON & GUIDER, 
ARTHUR J. PHELAN, 

Attorneys for Plaintiff. 
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Marshal’s Return . 

Served a copy of the within above motion on the defend¬ 
ants Robert J. Hoage, Deputy Commissioner &c. Personally 
4-18-32—and Mattie Smith, Personally 4-19-32. 

EDGAR C. SNYDER, 

U. S. Marshal in and for the Dist. of Columbia, 

By ROBERTS & BOLGER, 

Deputy U. S. Marshals . 

K. 

i 

Motion of Defendant Hoage to Dismiss Bill. 

Filed May 3, 1932. 

# # * * * * j # 

Now comes the defendant, Robert J. Hoage, deputy com¬ 
missioner, United States Employees’ Compensation Com¬ 
mission, by his attorney, and moves this honorable court to 
dismiss the bill of complaint filed herein for the following 
reasons, to wit: 

113 1. That the bill does not entitle the plaintiff to any 

relief at law or in equity. 

2. That the bill contemplates that this honorable court 
will weigh the evidence in the matter presented before the 
deputy commissioner, defendant herein, to arrive at a con¬ 
clusion other than that found by the deputy commissioner 
in the face of evidence to support his findings of fact as 
shown by the transcripts of testimony annexed to the bill. 

3. That as a matter of law, the bill of complaint and tran¬ 
scripts of testimony annexed thereto, show that the injury 
and death of Richard Smith arose out of and occurred in 
the course of his employment and therefore plaintiffs are 
not entitled to any relief under their bill. 

4. That the findings of fact and the award of the deputy 
commissioner, defendant herein, as shown by: the compen¬ 
sation order incorporated in the bill of complaint, are in 
accordance with law. 

j 

5. For such other good and sufficient reasons as may be 
shown. 

LEO A. ROVER,! 

United States Attorney . 

JOHN J. WILSON, 

Assistant United States Attorney, 

Attorneys for the Defendant . 


i 
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Memorandum. 

May 9, 1932.—Motion of Defendant Mattie Smith to Dis¬ 
miss Bill filed. 

114 Memorandum of Court. 

Filed June 30, 1932. 

******* 

If Richard Smith died as a result of heat exhaustion I 
think the case is governed by Fidelity <& Casualty Co. v. 
Burris, decided by the Court of Appeals on June 20, 1932. 

Plaintiff in the present case gave substantial evidence 
before the Deputy Commissioner tending to show that death 
was due to other causes. 

I have read the briefs and have examined the testimony 
in the light of plaintiff’s contentions. I think there was 
substantial testimony before the Deputy Commissioner 
tending to show that Richard Smith suffered heat exhaus¬ 
tion and died therefrom. 

While on the disputed question the plaintiff’s testimony 
may be the greater I am not able to say that the contrary 
evidence was not sufficient to support the Deputy Commis¬ 
sioner’s finding. 

Therefore the motions to dismiss are granted and plain 
tiff’s motion for preliminary injunction denied. 

June 30, 1932. 

JESSE C. ADKINS, 

Justice. 

115 Final Decree Dismissing Bill. 

Filed July 11, 1932. 

******* 

This cause coming on to be heard upon the plaintiff’s 
motion for a preliminary injunction, and upon the motions 
of the defendants to dismiss the bill of complaint, and hav¬ 
ing been considered by the Court upon the briefs of the 
respective parties, it is, by the Court, this 11th day of 
July, A. D. 1932, 
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Adjudged, ordered and decreed that the motion of the 
plaintiff for a preliminary injunction he and the same is 
hereby denied; and it is 

Further adjudged, ordered and decreed that the motions 
of the defendants to dismiss the bill of complaint be and 
the same are hereby granted; and that the said bill of com¬ 
plaint be and the same is hereby dismissed; and it is 

Further adjudged, ordered and decreed that there shall 
be paid to Marvin F. Bischoff, attorney for the defendant, 
Mattie Smith, the sum of $125.00, as an attorney’s fee, for 
services rendered to the said defendant, which amount shall 
be in addition to the fee allowed by the Deputy Commis¬ 
sioner, and shall constitute a lien upon and be paid out of 
the unpaid installments of compensation due said de¬ 
fendant. 

F. D. LETTS, 

i Justice. 


The plaintiff in open court notes an appeal to the Court 
of Appeals of the District of Columbia, and the penalty of 
the bond for costs on appeal is fixed at $100.00 or $50.00 
cash deposit. j 


F. D. LETTS, 


Memorandum. 


Justice. 


July 14, 1932.—Deposit of $50.00 for costs o 


ft Appeal. 
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Assignments of Error. 
Filed July 14, 1932. 


* 


* 


The plaintiff, The Liberty Mutual Insurance Company, 
a corporation, having duly noted in open Court an appeal 
from the decree dismissing the bill of complaint entered in 
the above-entitled cause on July 11, 1932, assigns the fol¬ 
lowing errors in the record and proceedings in said cause: 

(1) The Court erred in dismissing the bill of complaint; 

(2) The Court erred in thereby holding that the award 
of the defendant Robert J. Hoage, Deputy Commissioner, 
described in said bill, was in accordance with law, and in 
further holding, in effect, that the defendant, Mattie Smith, 
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was entitled to compensation under the provisions of the 
Act of Congress approved March 4,1927, (44 Stat. L. 1424), 
as applied to the District of Columbia by the Act of Con¬ 
gress approved May 17, 1928, (45 Stat. L. 600), known as 
the District of Columbia Workmen’s Compensation Act; 

(3) The Court erred in thereby holding that there was 
sufficient evidence adduced at the hearing before the Deputy 
Commissioner upon which to base a finding of fact that 
Richard Smith, the deceased employee, suffered heat ex¬ 
haustion and as a result thereof died; 

(4) The Court erred in thereby holding that the said 
Richard Smith, deceased, sustained personal injury which 
arose out of and occurred in the course of his employment 
and resulted in his death; 

(5) The Court erred in denying the motion of the plain¬ 
tiff for a preliminary injunction and for a stay of payments 
of compensation pending the final decision of this cause. 

HOGAN, DONOVAN, JONES, HARTSON & 
GUIDER, 

ARTHUR J. PHELAN, 

Attorneys for Plaintiff. 

117 Service of a copy of the foregoing assignments of 
error hereby acknowledged this 14th day of July, 

1932. 

LEO A. ROVER, 

United States Attorney for the Dis¬ 
trict of Columbia, Attorney for De¬ 
fendant Robert J. Hoage, Deputy 
Commissioner. 

JOHN J. WILSON, 

Assistant United States Attorney, D. C. 

MARVIN F. BISCHOFF, 
Attorney for Defendant Mattie Smith. 

Designation of Record. 

Filed July 14, 1932. 

******* 

The Clerk of the Court will please prepare transcript 
of record on appeal in the above-entitled cause and includ¬ 
ing therein the following: 
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(1) Bill of complaint and all accompanying exhibits; 

(2) Motion for preliminary injunction; 

(3) Motion of defendant Hoage to dismiss bill of com¬ 
plaint ; 

(4) Memorandum of filing of similar motion by defend¬ 
ant Mattie Smith; 

(5) Memorandum opinion filed by Mr. Justice Adkins 
on June 30, 1932; 

(6) Final decree dismissing bill of complaint and deny¬ 

ing motion for injunction, with notation of appeal, July 11, 
1932; j 

(7) Memorandum of deposit of $50.00 in lieu of under¬ 
taking of costs on appeal; 

118 (8) Assignments of error; 

(9) This designation of record. 

HOGAN, DONOVAN, JONES, HARTSON & 
GUIDER, 

ARTHUR J. PHELAN, 

Attorneys for Plaintiff. 


on of record 
1932. 


r the Dis- 


Service of a copy of the foregoing designati 
is hereby acknowledged this 14th day of July, 

LEO A. ROVER, 

United States Attorney fo 
trict of Columbia, Attorney for De¬ 
fendant Robert J. Hoage, Deputy 
Commissioner. 

J. J. WILSON, ! 

Assistant United States Attorney, D. C. 

MARVIN F. BISCHOFF, 
Attorney for Defendant Mattie Smith. 


119 Supreme Court of the District of Columbia. 

i 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 118, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 54236 in Equity, wherein The Lib- 
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erty Mutual Insurance Company, a corporation, is Plain¬ 
tiff, and Robert J. Hoage, Deputy Commissioner, &c. et al., 
are Defendants as the same remains upon the files and of 
record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 15th day of September, 1932. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5790. The Liberty Mutual Insurance Company, a cor¬ 
poration, appellant, vs. Robert J. Hoage, Deputy Commis¬ 
sioner, United States Employees’ Compensation Commis¬ 
sion, District of Columbia Compensation District, and 
Mattie Smith. Court of Appeals, District of Columbia. 
Filed Sep. 22, 1932. Henry W. Hodges, Clerk. 
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IN THE 


Court of gppeate, Btetrict of Columbia 

i 

April Term, 1932. 


No. 5790. 


The Liberty Mutual Insurance Company, A Corpor¬ 
ation, Appellant , 

vs. 

Robert J. Hoage, Deputy Commissioner United States 
Employees’ Compensation Commission, District of 
Columbia Compensation District, and 
Mattie Smith, Appellees. 


BRIEF FOR APPELLANT. 


STATEMENT OF THE CASE. 

i 

This is an appeal from a decree of the Supreme 
Court of the District of Columbia, dated July 11, 1932, 
dismissing a bill of complaint filed in that Court. The 
bill of complaint was filed by appellant and sought to 
have the court set aside an award of compensation. 
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The appellees (defendants below) filed motions to dis¬ 
miss the bill and they were granted. 

The proceeding below was an appeal from an award 
of compensation on the ground that it was not in ac¬ 
cordance with law. 

The specific grounds for appeal set forth in the bill 
of complaint below and again urged here are : 

(1) The Deputy Commissioner found as a fact that 
the employee, for whose death compensation was 
awarded, died of heat exhaustion. There is no sub¬ 
stantial evidence in the record of the hearing before 
the said Deputy Commissioner or no competent or 
legal evidence upon which such a finding could be 
based; 

(2) There is absolutely no evidence upon which a 
finding could be based to the effect that the deceased 
employee suffered an injury arising out of his employ¬ 
ment within the meaning of the Workmen’s Compensa¬ 
tion Act. 

STATEMENT OF FACTS RESPECTING CONDI¬ 
TIONS OF EMPLOYMENT. 

The appellant was the insurance carrier for the em¬ 
ployer of the deceased employee. The appellee, Mat- 
tie Smith, is the widow of one Richard Smith, the de¬ 
ceased employee. The appellee Hoage is the Deputy 
Commissioner United States Employees’ Compensa¬ 
tion Commission and is the person required by law to 
enforce the award that is being challenged. 

On September 22, 1931, Richard Smith was taken 
ill while at work, was removed to Freedman’s Hos- 
pital, and died approximately four hours later. Richard 
Smith had been in the employ of the employer as a 



3 


laborer approximately two and one-half years. On 
September 22, 1931, he worked from 7:30 a.m. until 
between 11:15 and 11:30 a.m. At about that time his 
foreman noticed him start to load a wheelbarrow with 
brick, and as he did so, he grabbed his two legs as 
though he was in cramps. He was told to go over and 
sit down, which he did. His condition got worse, an 
ambulance was called, and he was taken to the hos¬ 
pital by the Fire Rescue Squad at about 12:00 o’clock. 
He died at the hospital at about 5 p.m. 

September 22, 1931, was a hot day. The tempera¬ 
ture in the District of Columbia, according to the offi¬ 
cial weather reports, was 78° at 8:00 a.m., 82° at 9:00 
a.m., 87° at 10:00 a.m., 91° at 11:00 a.m., and 91° at 
12:00 m. 

Smith was working as a laborer on the Roosevelt 

i 

High School at Thirteenth and Upshur Streets, N. W., 
in the District of Columbia. This building was then 
in the course of construction. At that time the build¬ 
ing was up about two stories, and was walled in up to 
the top of the second floor. The men, including Smith, 
were working in a court about forty feet wide and 
about seventy-five or one hundred feet long. The court 
ran east and west. It was open at the east end but the 
buildings forming the court were connected at the west 
end by a series of arches. 

Smith’s duties consisted of loading brick on a wheel¬ 
barrow and pushing the wheelbarrow from the pile of 
brick to a hoist located in the center of the court be¬ 
tween the buildings. The loaded wheelbarrow was then 
carried on the hoist to the masons or bricklayers work¬ 
ing on the building. Smith was working from several 
piles of brick. The backing-up brick was piled in the 
court. These piles were in the shade. There was 


i 
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another pile of brick, which was face brick, located 
outside the court approximately one hundred feet from 
the hoist. This pile of brick was in the sun (R. p. 50). 

After Smith loaded a wheelbarrow and pushed it to 
the hoist, he would wait near the bottom of the hoist 
for a period of five or six minutes while the wdieel- 
barrow was being taken up, emptied, and returned to 
him (R. pp. 36-37). 

There was no shade outside the court where the face 
brick was piled, but it was shady in the court between 
the two buildings where the men were working. The 
shade was there from the time the men started to work 
until the time Smith became ill (R. pp. 37, 39). It 
moved of course as the sun rose (R. p. 52). 

Although the two buildings which formed the court 
in which the men were working were connected at the 
west end, the connection was only “a bunch of arches. 
There was nothing to stop the air going through if 
there was any air” (R. p. 50). 

There was not any more suffocating heat in the court 
than outside. If there was any air it would come 
through the buildings as the buildings all had open¬ 
ings in them (R. p. 53). 

There were about fifty men employed as bricklayers 
and laborers on the job at the time. Of these men 
Smith was the only man taken ill at his work that 
day (R. p. 51). 

STATEMENT OF FACTS RESPECTING CAUSE 
OF EMPLOYEE'S DEATH. 

As heretofore stated, Smith died at Freedman’s 
Hospital September 22, 1931, after being in the hos¬ 
pital only four hours. It was necessary under these 
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circumstances that the Coroner of the District of Co¬ 
lumbia be notified of the death and that he determine 
the cause of it (R. p. 46). 

Dr. Theodore M. White was called as a witness on 
behalf of the claimant, and testified that he was a 
graduate of Mehary Medical College, Nashville, Tenn. 
He graduated in June, 1931, and was at the time he 
treated the deceased employee an interne at Freed¬ 
man’s Hospital, but he was not a registered physician 
in the District of Columbia either at that tiine or at 
the time he testified in January, 1932. (R. p.|41) He 
said he was at the Receiving Room at the i hospital 
when Smith was brought in, but he did not make an 
examination of him at that time, although he did later 
on after the patient had been sent up from! the Ad¬ 
mitting Room to the ward. (R. pp. 42-43) 

This witness stated that because of the man’s condi¬ 


tion they were unable to get any history at all from 
the patient. The patient was admitted to the! ward on 
a stretcher, and complained of cramps in his arms 
and legs, his temperature was sub-normal and the 
clothes on the patient were wet with perspiration. The 
Doctor testified that they had a history of 'the man 
having fallen out with the heat while at work, but 
that this history was given by the driver of the Fire 
Rescue Squad ambulance when the patient was brought 
in. This driver was not a doctor. (R. p. 43) 

(This history was objected to by counsel for the re¬ 
spondent, but upon assurance by counsel for the claim¬ 
ant that the driver of the Fire Rescue Squad ambu¬ 


lance was present and would testify, the testimony 
was permitted to remain in the record. This man was 
called, but gave no testimony which would support 
this history or the conclusion.) (R. pp. 53-55) 
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Dr. White saw the patient several times during the 
few hours he was at the hospital and then pronounced 
him dead. (R. p. 44) The patient was semi-conscious 
when he was brought in and never regained conscious¬ 
ness so that they could take a history from him. (R. 
p. 44) The witness was then asked what he would say 
the patient was suffering from. (Any testimony from 
the witness as to the cause of death was objected to by 
counsel for the respondent at the hearing before the 
Deputy Commissioner on the ground that the Doctor 
was not a physician in the District of Columbia, and, 
therefore, was incompetent to testify with respect to 
the cause of death. This objection was sustained by 
the Deputy Commissioner, in the first instance.) 

The Deputy Commissioner then asked the witness 
whether in his studies and college course in medicine he 
had occasion to study the symptoms of heat stroke; 
whether the symptoms of heat stroke and heat exhaus¬ 
tion were part of the curriculum in the medical college* 
and whether the symptoms that he found upon his 
examination of Smith were those symptoms of heat 
stroke. The witness replied that he would say they 
were more of heat cramps than of heat stroke. The 
symptoms that he found corresponded with those that 
his studies indicated were the symptoms of heat ex¬ 
haustion. He had seen fifteen or twenty cases of heat 
stroke and heat exhaustion during the two months at 
Freedman’s hospital since his graduation. (R. p. 45) 

The witness then stated that the records at Freed¬ 
man’s Hospital did not show the cause of death, be¬ 
cause that had to be determined by the Coroner in 
cases that are in the hospital less than twenty-four 
hours. (R. p. 46) 


1 


l 
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The witness was then asked to say, from his expe¬ 
rience and knowledge of such cases, and as the result 
of his study in connection therewith, what he would 
say was the cause of the man’s death. (This question 
was also objected to.) 

The witness replied that “as far as I am in a posi¬ 
tion to say, the predisposing cause of death was shock, 
and so forth, induced by this heat exhaustion and heat 
cramps. But, what the primary cause of death was I 
would not be in a position to say without any autopsy 
finding.” The witness then said that the autopsy 
would reveal the primary cause of death and these 
other conditions would predispose to that cause. (R. 
p. 47) | 

The claimant before the Deputy Commissioner also 
called as a witness Dr. John K. Rector. This witness 
brought with him the records of Freedman’s Hospital 
respecting the case of Smith. This witness had never 
seen or treated Smith, and had absolutely nothing to 
do with the making of the hospital records. (R. p. 29) 
They were made by two other doctors, but he had 
charge of the records and recourse to them because he 
is house physician at Freedman’s Hospital. The rec¬ 
ords were offered in evidence and objected to. (R. p. 
25) 

The Deputy Commissioner said that he would not 
admit the records as evidence in the case but would 
admit them for the purpose of reference. (R. p. 28). 

This witness then volunteered the statement, with 
no question pending, that he was summoned to the 
hearing as he was the house physician, and had seen 
several of “these” cases, to testify in view of the his¬ 
tory of the case as to the cause of the man’s death. 
The Deputy Commissioner then asked the witness 
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what the records of the hospital showed was the his¬ 
tory of the case. Whereupon the witness replied that 
“the history of the case shows that this man, being- 
exposed to excessive heat, came in with symptoms of 
heat exhaustion, and he was not in the hospital suf¬ 
ficiently long for us to do anything particularly bene¬ 
ficial for him. He died in four hours. The onlv thing 
we have is his history, which is typical of death from 
heat exhaustion.’ ’ The witness then testified as to 
what the hospital record showed Smith’s symptoms 
were. All of the testimony of this witness was objected 
to. (R. pp. 30-31) 

This witness was not asked concerning the findings 
of the Coroner and Dr. Hunter with respect to the 
cause of Smith’s death. He was not asked a hypo¬ 
thetical question based upon the facts testified to at 
the hearing. 

The foregoing is a summary of all of the medical 
testimony adduced by the claimant at the hearing be¬ 
fore the Deputy Commissioner. The mere reading of 
it shows clearly that the cause of Smith’s death had not 
been proved by claimant. 

Dr. Oscar B. Hunter was called as a witness. He 
stated that he did not perform an autopsy on Richard 
Smith, but that the autopsy was performed by Dr. 
MacDonald, the Deputy Coroner for the District of 
Columbia. Dr. MacDonald sent him some tissues, 
which were removed at the autopsy from the body of 
Smith, with the request that he make a pathological 
examination of them microsopically. He was requested 
by Dr. MacDonald to report his findings to him. Dr. 
Hunter determined and reported to the Coroner that 
his examination of the tissues submitted to him showed 
chronic Bright’s disease; a disease of his liver with 
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fatty infiltration of it; that he had chronic heart dis¬ 
ease with congestion; and that the terminal end was 
hypostatic congestion and edema of the luiigs. By 
that he meant that there was a filling up of t|he lungs 
with fluid. The Doctor said that in the language of 
laymen, Smith had chronic kidney disease, chronic 
liver disease, and chronic heart disease and a complex 
that comes very frequently one with the other. Smith 
died with an edema of the lungs, resulting from con¬ 
gestive heart failure. (R. p. 61) 

The Doctor then testified that if a person has died 
as the result of heat stroke or heat exhaustion that 
fact will evidence itself in a microscopic examination 
of the tissues. This is revealed by a certain peculiar 
dilatation of the blood vessels quite different from that 
found in the tisssues of Smith. The dilatation that he 
found in the tissues of Smith was not characteristic 
of that of heat stroke, and he concluded from the ex¬ 
amination that the heat stroke had nothing; particu¬ 
lar to do with the death of Smith. (R. p. 62) 

This witness was asked if he thought Smith would 
have died that day if he had been in a cool, shady 
place, and he replied that he could not say that he 
would have died that day if he had been in a cool, 
shady place, but Smith was in a dangerous condition; 
he may have died any time in a cool place, walking on 
the street, sitting up, or even in bed. 

The reason Dr. MacDonald, the Deputy Coroner for 
the District of Columbia, sent the tissues to Dr. Hunter 
for examination was that he was not satisfied that 
Smith died of heat exhaustion and, he reported to Dr. 
Hunter that the congestions were of a more or less 
chronic character, which were not those of the typical 
heat stroke, and that was why he sent the case to Dr. 
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Hunter. This witness made his examination as a 
matter of interest to Dr. MacDonald to help him in 
arriving at a conclusion. He came to the conclusion 
that heat had nothing to do with the death of Smith. 
(R. p. 64) 

The question as to the cause of death arose in the 
mind of Dr. MacDonald. This witness was called in to 
examine the tissues pathologically. When Dr. Mac¬ 
Donald examined the tissues of Smith he found def¬ 
inite evidence of all the diseased conditions and he sent 
the tissues to the witness for examination to find out 
if he, the witness, could demonstrate any evidence of 
heat stroke. When he began to look over the tissues 
and inquire into it he found nothing that he could asso¬ 
ciate with heat stroke. (R. p. 65) 

The Deputy Commissioner said to the witness that 
he was trying to find out if in the witness’ opinion it 
was any effect of the heat which precipitated or has¬ 
tened Smith’s death. The witness replied, “I don’t 
believe so.” The witness was asked if he thought 
Smith’s illness was an acute attack of a chronic condi¬ 
tion not precipitated by the heat, and he replied that 
that was his opinion. (R. p. 66) 

The witness stated that Smith was in a serious con¬ 
dition on September 22, 1932, when he went to work. 
He might have dropped on the street before he got to 
work. In this condition he might possibly be more 
susceptible to an attack of his diseased condition be¬ 
cause of the heat, but he was not willing to say that the 
heat precipitated the man’s death as the terminal 
thing. It may have been the man’s work or it may have 
been a big meal that he had eaten. 

When asked the direct question, 4 ‘Would you say 
that the heat was not the primary factor in precipi- 
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tating the man’s death?” the witness replied, “If I 
may speak as a pathologist on the basis of thi$ micro¬ 
scopic examination, I would say ‘No’.” (R. pJ 67) 

The witness stated he does consider ale work for the 
District of Columbia. When anv doubtful cases come 
up they are sent to him for microscopic examination. 
The pathological findings by Dr. MacDonald were 
simply elaborated upon by this witness. 

i 

THERE IS NO EVIDENCE TO SUPPORT THE 
FINDING THAT THE EMPLOYEE DIED OF 
HEAT EXHAUSTION. 


The Deputy Commissioner found as a fact “* * * the 
employee suffered heat exhaustion, and as a result 
thereof he died. * * *” j 

It is, of course, too well settled to need the citation 
of authority that if there is no sufficient evidence to 
support a finding of fact that finding is not in accor¬ 
dance with law and must be set aside by the courts. 

As this Court said in the case of Indemnity Insur¬ 
ance Company of North America vs. Hoage, 60 W. L. 
R. 450, 58 Fed. (2d) 1074. 


“An order based upon insufficient evidence is 
an order contrary to law, and to determine this 
question a review of the evidence becomes essen¬ 
tial. As was said in Interstate Commerce Com¬ 
mission v. Louisville d Nashville R . R. Co ., 227 
U. S. 88, 92, ‘ The legal effect of evidence is a ques¬ 
tion of law. A finding without evidence is beyond 
the power of the commission. An order based 
thereon is contrary to law and must, in the lan¬ 
guage of the statute, “be set aside by a court of 
competent jurisdiction.” 9 ” 
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The record shows clearly that the Coroner of the 
District of Columbia performed an autopsy on the 
body of Richard Smith. After that autopsy, having 
some doubt that heat played any part in the man’s 
death, he sent certain tissues taken from the body to 
a pathologist for microscopic examination. 

If a person has died as the result of heat stroke or 
heat exhaustion that fact will evidence itself in a 
microscopic examination of the tissue. The evidence 
is a peculiar peripheral dilatation of the capillaries. 
This pathologist, after an examination made solely for 
the purpose of determining whether heat played any 
part in the death of the employee, definitely concluded 
that heat was not a factor in the man’s death. 

This examination was not made at the instance of 
the the employer, or at the instance of the insurance 
carrier, but was made by an absolutely disinterested 
physician, and at the request of the Deputy Coroner 
for the District of Columbia. 

After a rigid cross-examination by both the Deputy 
Commissioner and the attornev for the claimant, be- 
fore the Deputy Commissioner, with respect to the 
possibility of heat being a factor, his story remained 
unshaken and his conclusion, based upon his examina¬ 
tion, was that heat was not a factor in Smith’s death. 

This is the only substantial proof in the case with 
reference to the cause of the death. 

Dr. Hunter testified also that his findings merelv 
elaborated upon the pathological findings of Dr. Mac¬ 
Donald, the Deputy Coroner for the District of Colum¬ 
bia. 

There is no question, and there can be no question 
but that Smith was taken ill while at work on a very 
hot day. From this, liovrever, it does not necessarily 
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follow that his death was caused by heat exhaustion. 
In the absence of positive testimony to the con¬ 
trary it might be said that the inference to be drawn 
from that fact, coupled with the presumption created 
by the Compensation Act, that all claims come within 
the provisions of the Act, is that death resulted from 
heat exhaustion. This presumption, however, cannot 
take the place of positive proof. 

Speaking of this presumption, this Court! said in 
the case of Indemnity Insurance Company of North 
America vs. Hoage, supra : 

“This statutory presumption, however, fur¬ 
nishes merely a basis for proof and not a substi¬ 
tute therefor. It does not shift the burden of 
proof from the claimant to prove by substantial 
evidence that the injury arose out of and in the 
course of his employment. To determine whether 
or not the commissioner’s conclusions of law are 
correct it is necessary for the court to ascertain 
whether they are supported by sufficient evi¬ 
dence.” 


As opposed to the positive testimony of Dr. Hunter 
as to the cause of death, we have the guesswork of one 
physician and the comparison of one interne, not a 
registered physician, between the symptoms which 
Smith exhibited and the symptoms of heat exhaustion 

i 

as he remembered them from his medical studies at 
Mehary College. 

It is significant that this interne who treated the man 
at the hospital, who pronounced him dead, testified, 
after venturing an opinion as to the cause of death, 
that without the autopsy findings he could not deter¬ 
mine the primary cause of death. 


i 
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We respectfully submit that the testimony of Dr. 
Rector, the other medical witness for the claimant, 
must be entirely disregarded. We realize that Section 
23 of the Longshoreman’s and Harbor Workers’ Com¬ 
pensation Act, approved March 4, 1927, and made ap¬ 
plicable to the District of Columbia by the Act of May 
17,1928, provides that the Deputy Commissioner shall 

not be bound bv common law or statutory rules of evi- 

•/ •/ 

dence or by technical or formal rules of procedure, 
except as provided by the Act itself. This provision 
does not alter the fact that hearsay evidence and guess 
work based upon improperly proven facts is not proof. 
This witness vras not asked a hypothetical question. 
He merely injected his views into the record even 
though he had no basis for them. 

This Doctor testified that he wras house physician at 
Freedman’s Hospital, and as such had recourse to the 
records. The hospital records were made by Doctors 
White and Mickey. The former was called to testify, 
and the latter was not. The witness never saw the 
patient. The witness based his opinion as to the cause 
of Smith’s death on the hospital records which were 
never proven and on the statement contained in the 
hospital record that Smith had fallen out with the heat 
while at w’ork. (R. p. 43) That statement was inserted 
in the hospital record, but is merely a conclusion of the 
driver of the Rescue Squad ambulance. It is obviously 
no proof as to the cause of Smith’s illness. 

An examination of this Doctor’s testimony, which is 
set out in full in the record in this case, will clearly 
show- that it should not be and cannot be given any 
probative force whatsoever, and certainly it cannot be 
said to be of sufficient merit to nullify the positive un¬ 
equivocal testimony of Dr. Hunter. 
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We respectfully submit that, as there is noj substan¬ 
tial evidence in this case to support the finding of the 
deputy Commissioner that the employee suffered heat 
exhaustion from which he died, the award of com¬ 
pensation should be set aside. 

THE DEPUTY COMMISSIONER FAILED TO FIND 
AS A FACT THAT THE EMPLOYEE WAS EX¬ 
POSED TO GREATER HAZARD THAN THAT 
COMMON TO THE PUBLIC GENERALLY. 

It is rather significant in this case to note that des¬ 
pite the well settled principles of law that compensa¬ 
tion is payable only when an injury is sustained by an 
employee after he has been exposed, by reason of his 
employment, to a hazard greater than that to which 
the public generally is subjected, that the Deputy Com¬ 
mission in his findings of fact, completely failed to find 
that such a situation existed in this case. (28 R. C. L. 
804) ; 

We respectfully submit that the reason fdr this is 
that it did not exist. The Deputy Commissioner found 
as a fact that the employee suffered an injury which 
arose out of and in the course of his employment. 
However, under the circumstances of this case, in view 
of the fact that it was specifically denied that the de¬ 
ceased employee suffered an injury arising out of his 
employment, it was the duty of the Commissioner to 
point out specifically in his findings of fact his reasons 
for allowing the claim. 

It is, of course, well settled law that compensation 
orders should contain full and complete findings of fact 
based upon competent testimony. Michigan Transit 
Corporation vs. Brown , 56 Fed. (2nd) 200, 203; How- 
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ard vs. Monahan, 33 Fed. (2nd) 220; Howard, et al. vs. 
Monahan, 31 Fed. (2nd) 480. 

In the ease of Hoivard vs. Monahan, 31 Fed. (2nd) 
480, a proceeding under the Longshoreman’s and Har¬ 
bor Workers’ Compensation Act, the court said: 

1 ‘But, whether so or not, I do not agree with 
plaintiff’s contention that the law requires the 
Commissioner to make a special verdict which finds 
every fact necessary to support his conclusion and 
that failure to do it constitutes failure of law. 
I think it a sufficient compliance with the law for 
the Commissioner to approve or reject the claim. 
I do, however, concur with the plaintiff in her con¬ 
tention, in the interest of good administration, the 
Commissioner should make special and complete 
findings, in order to enable the court to more 
readily determine whether his conclusion is in ac- 
cordance with law, and I adopt and thoroughly ap¬ 
prove, as applied to the Commissioner, the views 
of the Supreme Court of the United States in Vir¬ 
ginia Railway Company vs. United States, 272 
U. S. 674, 47 Sup. Ct. 222, 71 L. ed. 463, as to the 
proper action of the District Judge in making 
findings in complicated cases, so as to assist the 
reviewing court in readily determining what the 
Commissioner did and whether his action in doing 
so was in accordance with the law.” 

This same court, on motion for rehearing, modified 
the decision quoted above and held (33 Fed. (2nd) 220) 
that the failure of the Deputy Commissioner to file 
specific findings of fact in accordance with instructions 
issued by the Commission under authority of the Long¬ 
shoreman’s and Harbor Workers’ Compensation Act 
required the vacating of an award of compensation 
since, in view of the large powers given the Commis- 
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sioner and the narrow limits within which review is al¬ 
lowed, it is essential that the Commissioner conduct 
proceedings in accordance with law and rules laid 
down and instructions issued by the Commission. 

This court will, of course, take judicial notice of the 
fact that the United States Compensation Corpmission 
has supervision and control over the appellee Hoage; 
that the Commission has issued instructions or rules 
and regulations to the said Hoage that the compensa¬ 
tion orders which he shall prepare must contain full 
and complete findings of fact without conclusions, dis¬ 
cussion or argument; that said Commission has also 
instructed the Commissioner that all material facts 
must be in findings of fact and not in the award of 
compensation or rejection of the claim. 

The action of the court in Howard vs. Monahan, 33 
Fed. (2nd) 220, was brought to the attention of the 
Supreme Court of the United States in the case of 
Croivell vs. Benson, 285 U. S. 22, and was inferentially, 
at least, approved. 

In that case the United States Supreme Court said in 
a note to its decision: 

“In the regulations promulgated by the Com¬ 
mission in the form of instructions to Deplity Com¬ 
missioners, provision was made for findings of 
fact. Report, United States Employee’s Compen- 
cation Commission for Fiscal Year Ending June 
30,1930, p. 64. See Howard vs. Monahan, 33 Fed. 
(2nd) 220.” j 

! 

We respectfully submit that the failure of the Dep¬ 
uty Commissioner to find as a fact that the deceased 
employee was subjected to a hazard, by reason of his 
employment, greater than that to which the public gen- 
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erally was subjected on September 22, 1931, is of itself 
sufficient to nullify the award of compensation. 

THERE IS NO QUESTION AS TO THE WEIGHT 
OF TESTIMONY INVOLVED IN THE CASE AT 
BAR ON QUESTION OF WORKING CONDI¬ 
TIONS. 

There is no dispute here as to the facts about the 
duties of Smith or respecting* the conditions under 
which he was working*. We are not aided by a finding 
of fact by the deputy commissioner. We can only 
guess at the basis for his conclusion that compensation 
was payable. We contend however that there is no evi¬ 
dence that will support such a conclusion. 

In the case of The Fidelity and Casualty Co. of N. Y. 
vs. Burris, 60 W. L. R. 574, 59 Fed. (2nd) 1042; this 
court had under consideration questions similar to 
those raised in this appeal. The facts were different, 
the principals of law substantially the same. In that 
case the court said: 

4 4 It is first insisted that both the lower court and 
ourselves are bound by the findings of fact of the 
deputy commissioner, but it is sufficient to say as 
to this that we have many times held that, upon a 
review of the record made before the deputy com¬ 
missioner, our dutv is to determine whether his 
order was or was not in accordance with law, and 
this depends upon whether the testimony taken 
before the deputy commissioner will sustain his 
finding. In this case the facts are all agreed, and 
the difference between the deputy commissioner 
and the court is to the conclusion to be reached 
from the admitted facts.’’ 

In this case this court must draw its own conclusion 
from the facts. We submit that that conclusion must 
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be that Smith was not subjected to a hazard greater 
than that of the public generally. 


DEATH FROM HEAT EXHAUSTION IS NOT 
WITHIN THE PURVIEW OF THE WORK¬ 
MEN’S COMPENSATION ACT UNLESS EM¬ 
PLOYEE IS SUBJECTED TO A GREATER 
HAZARD OR TO GREATER HEAT BY REASON 
OF HIS EMPLOYMENT THAN THAT TO 
WHICH THE PUBLIC GENERALLY IS SUB¬ 
JECTED. 

j 

In order for death from heat exhaustion to be com- 
pensible under the Workmen’s Compensation Act of 
the District of Columbia, and in order that heat ex¬ 
haustion or heat stroke be an injury which arises out 
of and in the course of the employment within the 
meaning of Section 902 (2) and 902 (11) of Title 31 
U. S. C. A. it must appear that the employee was sub¬ 
jected to a hazard in the form of abnormal heat greater 
than that to which the public generally was subjected. 
The man’s work must have been carried on in such a 
place that the exposure to the heat of the day was 
greater than the exposure of the public generally. 

This principle of law is very well settled. The rea¬ 
son for. the rule is set out in 28 R. C. L. 806-807, as 
follows : 

“Injuries resulting to an employee from ex¬ 
posure to the meteorological perils of cold, heat, 
lightning, et cetera, will not ordinarily be the sub¬ 
ject of an award of compensation, inasmuch as the 
circumstances will show in most instances that 
the danger was one to which the public generally 
was exposed. As a general principle, the em¬ 
ployer is not responsible for damages caused to 
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his workmen by lightning, storms, sunstroke, 
freezing, earthquake, floods, etc. These are con¬ 
sidered as “force majeure,” which human vigi¬ 
lance and industry can neither foresee nor prevent. 
The victim must bear alone such burden, inasmuch 
as human industry has nothing to do with it and 
inasmuch as the employee is no more subject 
thereto than any other person * * 

In Dougherty's Case, 131 N. E. 167; 16 A. L. R. 1038, 
the Supreme Judicial Court of Massachusetts (1921) 
recognized and applied the above rule. In that case, 
as in the case at bar, the facts were undisputed. The 
claimant was a widow of a deceased employee. The 
employee was engaged as teamster in the employ of a 
coal company. After delivering a load of coal on a 
verv hot dav he returned to the vard of his employer 
and complained to his foreman that he did not feel 
well. A little later he was discovered lying unconscious 
in his employer’s barn. He was removed to a hospital 
and died several hours later. The temperature regis¬ 
tered between 98° and 99° in the afternoon that lie was 
stricken. In that case it was conceded that death was 
due to sunstroke. 

The court, in its opinion, said: 

“The question remains whether the injury arose 
out of the employment within the meaning of the 
Workmen’s Compensation Act * ! * *. 

“In the case at bar a member of the industrial 
accident board found that, upon all the evidence, 
the claimant ‘has not satisfied the burden of prov¬ 
ing that the heat prostration which caused the 
death of her decedent was occasioned by, or caus¬ 
ally related to, a personal injury which arose out 
of and in the course of his employment.’ This 
finding was affirmed and adopted by the board on 
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review which found that ‘it has not been shown 
that the employee was subjected by_ reason of his 
employment to materially greater danger of heat 
prostration than other outdoor workers on the 
days in question.’ j 

“There was no evidence to show that the em¬ 
ployee, while engaged in delivering coal on the 
day of his death, was peculiarly exposed to the 
danger of sunstroke by reason of the nature of 
his work; the hazard of injury from that cause 
would not seem to have been different, from that 
to which persons in general in that locality, who 
worked in the open were exposed. It cannot be 
said as matter of law that the findings of the board 
were without evidence to support them. The case 
at bar is plainly distinguishable in its facts from 
McManaman’s Case, supra, O’Brien’s Case, 228 
Mass. 380, 117 N. E. 619, McCarthy’s Case, 230 
Mass. 429, 119 N. E. 697, and McCarthy’s Case, 
231 Mass. 259, 120 N. E. 852, where a different 
result was reached. The entry must be decree 
affirmed.” 

i 

j 

In the case of Lewis vs. Industrial Commission of 
Wisconsin (Wis. 1922) 190 N. W. 101, 25 A. L. R. 139, 
the court held that under the circumstances of that case 
the sunstroke was not compensible as it was not a 
hazard peculiar to the employment, but that the de¬ 
ceased employee met his death as the result of a 
hazard of the community. 

In that case the employee had been employed by the 
respondent for many years working in a coal yard. 
There was a lull in the work at the yard but the crew 
was kept together. The morning that the employee 
was taken ill, he came to work early, and seemed to be 
in good spirits. The crew did very little work that 
morning and only cleaned out a car and did other 
little odd jobs about the yard. The day was Extremely 




hot. There was testimony in that case that it was 

possibly a little cooler in the coal yard because of its 

proximity to a river than it would have been in the 

center of the citv. 

* 

The Commission found that the deceased was not 
injured as the result of any hazard of his employment 
but met his death as the result of a hazard of the com¬ 
munity. The Supreme Court of Wisconsin, in sus¬ 
taining the order of the Commission denying compen¬ 
sation said: 

“The facts are not in dispute. The rule of law 
applicable to this case is likewise well settled. 
Compensation can be awarded only where the in¬ 
jury is one ‘resulting from a hazard pertaining 
to and inseparably connected with the industry, 
or substantially increased bv reason of the nature 
of the services’ which the employee is required to 
perform. Schroeder & D. Co. v . Industrial Com¬ 
mission , 169 Wis. 567, 568, 569, 173 N. W. 328. If 
exposure of deceased to hazard from sunstroke at 
the time and place of injury was not different sub¬ 
stantially from that of ordinary out-of-door work, 
no award of compensation can be made. Hoenig 
v. Industrial Commission, 159 Wis. 646, 649, L. K. 
A. 1916A, 339, 150 N. W. 996, 8 N. C. C. A. 192.” 

We are not, of course, aided in the case at bar by a 
specific finding of fact with respect to the hazard to 
which the deceased employee Smith was subjected. We 
respectfully submit, however, that he was not sub¬ 
jected, at the time and place where he was stricken to 
any different hazard from that of the ordinary out-of- 
door worker. The facts in this case, which are also 
undisputed, will show that he was working under more 
advantageous conditions than a great many men 
doing the same kind or similar out-of-door work. He 
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had the benefit of shade all during the morning. He 
was working in a large airy court. He was only ex¬ 
posed to the sun a part of the time. He had frequent 
intervals of from five to six minutes duration when 
he could rest. 

In the case of Gale vs. Krug Park Amusement Com¬ 
pany (Neb. 1926) 208 N. W. 739; 46 A. L. R. 1213, the 
court held that the Compensation Act of Nebraska did 
not authorize an award in the case of injury or death 
from a peril common to all mankind to which the pub¬ 
lic in general was exposed. In that case the court was 
dealing with injuries sustained by an employee during 
a severe windstorm. The court said: 

“In Socha v. Cudahy Packing Co ., 105 Neb. 691, 
695, 13 A. L. R. 513, 181 N. W. 706, 708; quoting 
with approval from the opinion in Dennis v. White 
(1917) A. C. 479, Ann. Cas. 1917E, 325, 15 N. C. 
C. A. 294—H. L., it is said: ‘Where the risk is one 
shared by all men, whether in or out of employ¬ 
ment, in order to show that the accident arose out 
of the employment it must be established that spe¬ 
cial exposure to it is involved/ I 

In Larke v. Hancock Mut. L. Ins. Co. supra y it 
is said: ‘If the employment brings with it no 
greater exposure to injurious results from natural 
causes, and neither contributes to prodhce these 
nor to aggravate their effect, as from lightning, or 
severe heat or cold, than those to whicli persons 
generally in that locality, whether so employed or 
not, are equally exposed, there is no causal con¬ 
nection between the employment and the injury/ 

i 

It is well said in 28 R. C. L. 804, Sec. 93: ‘ The 
Compensation Act, it has been very generally held, 
does not authorize an award in case of injury or 
death from a peril which is common to all man- 

i 
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kind, or to which the public at large is exposed. 
The argument seems to be that, if the workman 
were permitted to recover in such cases, he would 
enjoy privileges above those of the public gener¬ 
ally, and in effect be insured against every sort 
of calamity, which is not the intention of the stat¬ 
ute.’ 

Thus we conclude that injuries resulting from 
exposure to the elements, such *is abnormal heat, 
cold, snow lightning, or storms, are generally 
classed as risks to which the general public is ex¬ 
posed, and as not coming within the purview of 
Workmen’s Compensation Acts, unless the record 
discloses a hazard imposed upon the employee by 
reason of the employment greater than that to 
which the public generally is subjected. 

To attempt to harmonize or to distinguish the 
different holdings of the different courts and text- 
writers would be without purpose, if not to under¬ 
take an impossibility. However, with all due re¬ 
spect to the holdings out of harmony with that ex¬ 
pressed herein, to us the holding in Larke v. Han¬ 
cock Mut. L. Ins. Co. supra, more nearly reflects 
the true intent of the act under consideration.” 

Literally hundreds of cases might be cited to this 
Court in support of the proposition of law hereinabove 
stated. We deem it unnecessary to further burden the 
Court with them. 

The principle was brought to the attention of this 
Court and recognized by it in the case of Fidelity and 
Casualty Company of New York vs. Burris, 60 W. L. R. 
574, 59 Fed. (2nd) 1042. 

In that case it vras conceded that the deceased em¬ 
ployee suffered a sunstroke from which he died. This 
Court said: 
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“* * * On behalf of the insurance carrier it is 
contended that the cause of the injury was the 
abnormal heat to which the general public was 
subjected and not to any special hazard due to 
increased heat resulting from the occupation in 
which the employee was engaged at the time of the 
injury. ’ ’ 

This court then reviewed the facts at some length 
and determined from the facts that: 

i 

“His work required him to remain exposed to 
the sun’s rays and this, of course, was not true of 
the community generally. His employment there¬ 
fore exposed him to a risk essentially arising out 
of the work * * V’ j 

“The very statement of the facts shows undis- 
putably that deceased was exposed to a hazard in 
the course of his employment that did hot apply 
to the communitv generallv, and whenever this 
occurs, that is to say whenever the work exposes 
the employee to a risk or hazard to which the 
general public is not exposed and an injury results 
therefrom, the injury arises out of and in the 
course of the employment and is the proximate 
result thereof, and hence within the terms of the 
Act.” 


The very statement of the facts in the case at bar 
shows the contrary. j 

Compensation cannot be awarded, in the case at bar, 
merely because the deceased employee was stricken 
while at his work. If compensation is awarded in cases 
of this kind it will make the employer an absolute 
insurer of the safety and the life of its employees. It 
will be remembered that Dr. Hunter, testified that 
Smith was in a precarious condition for a long time; 
that he might have been stricken at home and in bed; 
that he might have been stricken as the result of eating 
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a heavy meal or of walking to work or some other 
cause. If he had been stricken while on his way to 
work, of course, compensation could not have been 
awarded him. If he had been stricken on his way home 
from work, he would, not have been entitled to compen¬ 
sation. Why then, in the absence of any evidence show¬ 
ing a connection between the attack which he suffered 
while at work and the conditions under which he was 
working, should he be entitled to compensation? We 
respectfully submit that he is not entitled to it. 

In the case of Mobile and 0. B. Co. v. Industrial Com¬ 
mission of Illinois, et al., 28 Fed. (2nd) 228, it was 
sought to have compensation paid for the death of an 
employee, at his work, caused by a cyclone. Compensa¬ 
tion was denied. The court said, speaking of the Illi¬ 
nois Compensation Act, which is very similar in its 
terms to the Compensation Act of the District of Co¬ 
lumbia : 

“Compensation Acts in general substitute a new 
cause of action, a new procedure, for common-law 
rights and liabilities in case of injuries to em¬ 
ployees. The intention was to secure workmen 
and dependents against becoming objects of char¬ 
ity, by making a reasonable compensation for all 
such accidental calamities as are incidental to the 
employment. Under such acts injuries to em¬ 
ployees are to be considered no longer as results 
of fault or negligence, but as the products of the 
industry in which the employee is concerned. 
Compensation for such injuries is, under the 
theory of such statutes, like any other item in the 
cost of production or transportation, and ulti¬ 
mately charged to the consumer. See 28 R. C. L. 
p. 714. Such laws are the products of the devel¬ 
opment of the social and economic idea that the 
industry that has always borne the burden of de¬ 
preciation and destruction of machinery shall also 
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bear the burden of repairing the efficiency of hu¬ 
man beings, without the existence of which the in¬ 
dustry could not exist. The changed social, eco¬ 
nomic, and governmental ideals of the time, as 
well as the problems which the changes have pro¬ 
duced, must logically enter into the consideration, 
and become influential factors in the settlement of 
problems of construction and interpretation. The 
law substitutes for liability for negligence an en¬ 
tirely new conception; that is, that if the injury 
arises out of and in the course of the employment, 
under the doctrine of man’s humanity to man, the 
cost must be one of the elements to be liquidated 
and balanced in money in the course of consump¬ 
tion. In other words, the theory of the law is that, 
if the industry produces an injury, the cost of that 
injury shall be included in the cost of the; product 
of the industry. Hence the provision that the in¬ 
jury must arise out of and in the course of the 
employment. I 

The theory of the act calls logically for a liberal 
construction of its provisions, but there are rea¬ 
sonable limitations, and the operation of the law 
should not be stretched by any extraordinary 
principle to the extent of making the employer the 
insurer of the safety and well-being of j the em¬ 
ployee. There must be, arising from the employ¬ 
ment in the industry, some fact, some act, some oc¬ 
curence, that produces the injury. The act is not 
to be considered as a substitute for disability or 
old age compensation. * ! * * 

The Supreme Court of Illinois, in discussing an 
asserted liability in Central Illinois Public Service 
Co. v. Industrial Commission et al., 291 Ill. 256, 
126 N. E. 144, 13 A. L. R. 967, says: ‘ 44 It was not 
the intention of the Legislature to make the em¬ 
ployer an insurer against all accidental injuries 
which might happen to an employee while in the 
course of the employment, but only for such in¬ 
juries arising from or growing out of the risks 
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peculiar to the nature of the work in the scope of 
the workman’s employment or incidental to such 
employment, and accidents in which it is possible 
to trace the injury to some risk or hazard to which 
the employee is exposed in a special degree by rea¬ 
son of such employment. Risks to which all per¬ 
sons similarly situated are equally exposed and 
not traceable in some special degree to the particu¬ 
lar employment are excluded.” * * * “There must 
be some causal relation between the employment 
and the injury. It is not necessary that the injury 
be one which ought to have been foreseen or ex¬ 
pected, but it must be one which after the event 
may be seen to have had its origin in the nature 
of the employment.” * * * It is held generally in 
this country that in order that an injury may be 
said to arise out of the employment the risk of 
being injured by the elements must be one inciden¬ 
tal to the employment and not common to the pub¬ 
lic. Regardless of the nature or the fact of such 
employment or the risk being common to the gen¬ 
eral public, the employee must have been exposed 
to it in a greater degree than other persons by rea¬ 
son of his employment. Risks to which all persons 
similarly situated are equally exposed and not 
traceable in some special decree to the particular 
employment are excluded.’ * * * 

The injury here accrued from a force majeure, 
which human diligence or industry can neither 
foresee nor prevent. Inasmuch as human indus¬ 
try has nothing to do with it, it cannot be made to 
bear the burden. In answer to the suggestion that 
the employee would not have been injured if he 
had not been at the place of employment, it has 
been said that in the same causative sense, if he 
had never come into being, he could not have been 
injured, and that the same argument might be 
made for a claim against one who sold a carriage 
to one who was struck by lightning while riding 
in it.” 
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Paraphrasing the language of the court in the fore¬ 
going case, unless industry produced the injury to 
Smith the cost of that injury should not be included in 
the cost of the product of the industry. We respectfully 

submit that there is absolutely no evidence in this case 

* 

to show that industry did produce the injury to Smith. . 
He died of a heart attack and a complication of diseases 
in no way connected with his work. That is the undis¬ 
puted testimony. He happened to be stricken on a hot 
day while at work, hence the attempt to saddle the cost 
of his physical breakdown upon industry. 

But, as was said in the case of Mobile and 0, R. Co., 
supra, the operation of the law should not be stretched 
by any extraordinary principle to the extent of mak¬ 
ing Smith’s employer an insurer of his life. That is 
the effect of the award of compensation in this case. 

It certainly was not the intent of Congress when it 
enacted the Workmen’s Compensation Act to make em¬ 
ployers in the District of Columbia insurers; against 
all accidental injuries which might happen ; to em¬ 
ployees while in the course of the employment. Con¬ 
gress carefully added another condition, namely, that 
the injury must arise out of the employment. There 
is certainly no testimony in this case that the heart 
attack which Smith suffered while at his work arose 
out of his employment, or was in any way connected 
with it. The burden of proving this was on the claim¬ 
ant. 

CONCLUSION. 

j 

We respectfully submit that the action of; the Su¬ 
preme Court of the District of Columbia in dismissing 
appellant’s bill of complaint was erroneous and should 
be reversed by this Honorable Court. We respect¬ 
fully submit that there is no testimony in the case to 
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support the finding of fact that Smith, the deceased 
employee, suffered heat exhaustion from which he 
died. We also submit that there is no testimony in the 
case that Smith sustained an injury which arose out 
of and in the course of his employment or that he was 
exposed to a hazard or risk in a greater degree than 
other persons by reason of his employment, and there¬ 
fore, that the award of compensation from which this 
appeal is being taken is contrary to law and should be 
set aside. 


Respectfully submitted, 

Frank J. Hogan, 

Edmund L. Jones, 

Arthur J. Phelan, 

Attorneys for Appellant. 




